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Normativities of Freedom

Suing for the Possibility to Self-Purchase in Sao Paulo during the
Second Half of the 18th Century

Felipe Garcia de Oliveira

1 Introduction

Manumission was a legally recognised form for changing the legal status of an
enslaved person! to that of someone free. It could be obtained through a will
(post-mortem), at the moment of baptism (known as Ad Pias Causas), acquir-
ing and receiving a manumission letter (which could be registered in a notary
office or be a private letter) or even through legal procedures. The practice of
manumission was widely disseminated and assumed distinct characteristics
depending on the location, the historical period and the growing number of
freed individuals in the colonies.

Differences can be found in the ways the Crowns dealt with manumissions
in the early modern period. The French Crown, for instance, introduced the
Code Noir (Black Code) in 1685, which not only constrained manumission to
the owner’s discretion but also established that only men over the age of 20
could free a slave without the authorisation of a local agent. However, in 1724,
in Louisiana, this policy shifted to require approval from the local government
for granting manumissions. In Virginia, governed by the British Crown, the
manumission was dependent on the owner’s will until the beginning of the
18th century. After that, meritorious service needed to be demonstrated, and
approval from local authorities was also required. This situation only changed
with the Manumission Act of 1782, which instituted manumission as a private
act that did not require any governmental approval and enabled the enslaved
persons the right to sue for their freedom.?

1 In this chapter, I use “enslaved person/people” to reinforce the idea that slavery of African
peoples was not natural, but rather a social and historical construction. The word “slaves”
will be used only when I quote or make references to the sources as they often refer to these
historical subjects as slaves.

2 Fuente and Gross, Becoming Free, Becoming Black, 19-20, 49-50, 60—61; Helg, Nunca Mds
esclavos!. See also, Health, “The Meaning of Freedom”, 342—359.
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The Spanish Crown took a different route. Since the compilation of Siete
Partidas in the 13th century, which was composed under the influence of
Roman and canon laws (ius commune), ways to grant freedom to slaves were
provided in cases of mistreatment and denunciation by masters, and it was
also possible to receive manumission by prescription. While the purchase of
freedom or self-purchase was never properly regulated by the Spanish Crown,
there are also no records of acts aiming to restrict the granting of manumis-
sion. However, since the 16th century, some royal cedulas (cedulas reais) indi-
cated that enslaved peoples could request judicial intervention to litigate for
their freedom.3

Like Spain, the Portuguese Crown has never regulated the right to buy or
sell manumission, with the Royal Decree of 24 December 1734 being the only
exception to this rule. According to this Decree, slaves who delivered a dia-
mond of 20 carats or higher to Casa de Fundi¢do could receive a manumission
letter issued by the King himself. The same Decree stipulated that slaves who
reported individuals carrying such diamonds could also obtain their freedom.
While this decree marked the peak of interference from the Crown in the prac-
tice of manumission, it was suspended in 1750,* which aligned with a histori-
cal understanding in Portugal that manumission was a donation given by the
owner of the slave and not a practice under the control of the Crown. This
was expressed in the Ordenacdes Filipinas which was the second version of
the Portuguese legal compilation published in 1603. According to its Book 4,
Title 63, manumission was categorised as a donation and not as a purchase.’
It also mentioned the possibility of revocation in cases of ingratitude on the
part of the recipient.b This situation was resolved in 1871, when Lei do Ventre
Livre in Brazil regulated the practice of purchasing freedom.” Even though at
that moment Brazil was already independent from Portugal, some historians
argue that this law represented a turning point in what had been a large and

3 For example, we know for Cuba that a royal cedula from 1526 questioned the possibility of
slaves being freed based on their length of service or through payment. Furthermore, another
cedula from 1540 determined that slaves who claimed to be free could be heard in audiencias
to discuss it. Fuente and Gross, Becoming Free, Becoming Black, 45—46; Lucena Salmoral, Los
Cddigos Negros de la América Espariola.

4 Leide 24 de dezembro de 1734, in Lara, “Legislagdo sobre escravos africanos na América portu-
guesa’, 291.

5 Almeida, Ordenagdes Filipinas.

6 On the re-enslavement of a manumitted enslaved person in court, see Pinheiro, Em defesa da
liberdade; Oliveira, “Da Liberdade ao Cativeiro”, 175-190.

7 Manuela Carneiro Cunha was the first to draw attention to this point. Cunha, “Sobre os silén-
cios da Lei”, 123-144. For a review about it, see Silva Junior, Histdria, direito e escraviddo.
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complex means of granting and conquering manumissions in the colonies, as
the self-purchase of freedom had been the subject of customary law and was
situated under the master’s authority. Thus, manumissions were a respected
social practice, in which enslaved people were able to achieve freedom through
financial accumulation (pecilio), donation, negotiation and lawsuits.

Although some aspects related to manumission were systematised in these
diplomas, manumission by self-purchase was never regulated. In other words,
the interference of the Crown in regulating ways to liberate enslaved people
was a topic of debate, particularly due to the unease expressed by political
elites concerning the growing population of freedmen within Brazilian colo-
nial society throughout the 18th century. This regulation did not occur because
it could have imposed risks to a colonial system based on the notion and exer-
cise of paternal power by masters, which involved a combination of conces-
sions and punishments.? Other historians, however, pointed out that freedmen
were an integral part of the colonial system, as they could become owners of
enslaved people themselves, which would make manumission part of the logic
of slavery in the Brazilian society, strengthening its structures instead of break-
ing its chains.?

Therefore, this chapter focuses on the freedom of enslaved people who
sought justice through the judicial system in order to purchase their freedom.
It aims to answer the following questions: what is the normative potential of
lawsuits of manumission by self-purchase? How did the judicial system deal
with this practice? What was the legal change produced by lawsuits judged in
the Juizo ordindrio and the Ouvidoria of Sdo Paulo?

To address these questions, I will present the arguments I found in lawsuits
involving enslaved individuals claiming freedom in 18th-century S&o Paulo.
The region gained greater political importance and a demographic increase
in the enslaved African population. In this sense, it is interesting to observe
how enslaved individuals interacted with the courts. Thus, I will focus on cases
where self-purchase was central to the issue, as I have already mentioned, since
the Portuguese Crown did not regulate this. I will analyse three cases from
different periods and courts. One case occurred in the Juizo ordindrio, which
was the first instance of the colonial court. Their judges were locally elected
by the Government and were members of the elite, although they normally
did not hold a degree. The other two cases occurred in the Ouvidoria, which
was the superior court. The Ouvidor (superior magistrate) was appointed by
the Crown and normally held a degree in law. Among their functions were

8 Lara, Campos da Violéncia; Lara, Fragmentos Setecentistas.
9 Marquese, “A dindmica da escraviddo”, 107-123.
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receiving appeals from other courts; overseeing courts; administering elec-
tions in municipal councils and receiving complaints from officials.

In line with Thomas Duve’s theoretical and methodological framework,
which defends that legal history can be understood as a process of cultural
translation, this chapter explores and discusses how the demands of enslaved
people resulted in normativities capable of judicially defining and changing
their legal status, giving them the possibility to buy their freedom.!° To under-
stand this process of cultural translation, I analyse how the lawyers mobilised
the pragmatic normative literature; which conceptions of slavery and freedom
they defended; how they could prove their arguments and how they enforced
their conceptions about self-purchase. Therefore, I consider the making of the
law as a product of a certain social and cultural environment, in which the
enslaved people, freedmen and masters, through their attorney, were produc-
ing agents of law whilst also being products of colonial law. In this sense, law-
suits can be considered “concrete law” in practice.!

The process of translation of social conceptions in the legal argumentation
proceedings was intense and complex. During these proceedings, concep-
tions could be reiterated, reappropriated and recreated locally. In other words,
enslaved people, accompanied by their lawyers and sometimes legitimised
by the authorities, produced normativities of freedom and slavery, in which
the power masters held over them could be questioned. On the other hand,
masters mobilised normativities to reinforce their dominance and ownership.
I argue that these lawsuits tried to create norms that could expand or reduce
the possibility of freedom for these individuals. Through creative legal mobi-
lisation, enslaved people not only challenged the authority of their masters
but also established and reinforced what could be perceived as fair and unfair
within the relationship between master and slave, using the judicial system to
do so.

2 The Legal Statuses of Enslaved People and the Possibility of
Suing for Freedom in Sao Paulo in the 18th Century

The study of the interaction between historically subalternised groups and
judicial instances in diverse geographical and temporal frame has gained

10  Duve, “Pragmatic Normative Literature and the Production of Normative Knowledge in
the Early Modern Iberian Empires (16th-17th Centuries)”; Duve, “Legal History as a His-
tory of the Translation of Knowledge of Normativity”.

11 Duve, “Global Legal History”.
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increased attention over the past decades as recent historiography has high-
lighted the diversity of the “uses of justice” by many people.’? When examining
individuals who experienced Early Modern slavery, of which the historio-
graphic production is vast in several parts of the world, countless accounts dis-
cussing the active role these subjects played in the fight for their freedom can
be found, even though they were subjected to many processes of violence and
political, legal and social exclusion.

Since the 1980s, in Brazilian historiography, scholars have been analysing
lawsuits involving enslaved people.!® However, these studies have not focused
on specific legal terms or the production of normativities. In fact, not much
has been done regarding this topic concerning the 18th century. The study con-
ducted by Fernanda Pinheiro is an interesting exception since it analyses how
the choice of arguments and the type of lawsuit provided the foundation for
deepening the strategic actions of enslaved people from Africa and their mas-
ters in the courts of Mariana and Lisbon. This research also demonstrates that
interactions with the law shaped, questioned and placed limits on the author-
ity of masters.!4

Early Modern society was understood as naturally unequal, in which indi-
viduals could have representation in justice according to the place (statutes)
they occupied in the social body, since duties derived from this place. The king
was considered the head of society. He had the power to distribute jurisdic-
tion for the maintenance and harmony of the body. The agents of the Crown
received jurisdiction, the act of dictating and declaring what was right and
fair.15

Therefore, different social groups in society had limited access to justice
depending on their status within it and their socio-cultural and material con-
ditions. Thus, it is important to think about the ways in which an enslaved per-
son accessed the judicial system. Firstly, according to extensive Early Modern
pragmatic normative literature, slaves were classified both as a chattel (coisa)
and a person (pessoa). According to Antonio Manuel Hespanha, slaves rep-
resented the most interesting case for examining the relationship between
chattel and person, and this fact should not be taken as ambiguous or a con-
tradiction. The concept of nonpersons (coisa) was expanded, and included

12 Fortea Pérez, Gelabert and Mantecén Movellan (eds.), Furor et rabies; Benton and Ross
(eds.), Legal Pluralism and Empires, 1500-1850; Vermeesch, Heijden and Zuijderduijn
(eds.), The Uses of Justice in Global Perspective, 1600-1900.

13 Chalhoub, Visdes da liberdade; Mattos, Das cores do siléncio; Grinberg, Liberata.

14 Pinheiro, Em defesa da liberdade.

15  Xavier and Hespanha, “A representagéo da sociedade e do poder”, 113-140; Garriga, “Gobi-
erno y Justicia: el Gobierno de la Justicia”
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individuals, rights, legal statuses and actions.!® Under civil law, the legal
capacity of slaves was denied, resulting in a range of limitations and restric-
tions imposed upon them. They were unable to be witnesses, own property or
write a will, even though some enslaved people could own slaves themselves
and possess some property as has been shown by the historiography.!” They
needed a representative or authorisation from their master or judge to start
legal proceedings.!8

The option to change a slave’s legal status via the courts had long been in
place. Since the enslavement of the Moors in the Iberian Peninsula, lawsuits
for changing one’s legal status existed in the Early Modern world. For instance,
the book on judicial practice (Book 3, Title 18 — On Holidays, paragraph 8) of
the Ordenagdes Filipinas established that cases of captivity and freedom had
an exception when it came to the restrictions of judicial acts on days of court
vacations without the consent of the parties. In the same sense, the Ordenagdes
Filipinas pointed out that “many things could be granted against the general
law in favour of freedom”, when referring to the liberation of the Moors.!® The
ius commune provided the possibility of changing masters and the viability of
starting a lawsuit, considering situations of violence suffered by slaves or the
possession of freedom after 20 years of service.20

Even in the Portuguese jurisprudence of the 16th century, lawsuits initiated
by enslaved people were not uncommon. One example, from as early as the
16th—17th centuries, is the practice of giving an enslaved person three days in
a week to deal with their court cases. A reference to this common practice,
called estilo,! is found in the aresto of the Casa de Suplicagdo. According to
Belchior Febo’s Decisiones, when questioned in a lawsuit whether a master
was obliged to pay the costs of his slave’s lawsuit or claim for manumission,
the decision was that he was “obliged” to give the slave time to go to court to
request his justice and to attend hearings and that for “estilo he is given three

16 Hespanha, Como os juristas viam o mundo. 1550-1750, 207, 213—218, 309—311 and 576-577.

17 Reis, “Slaves Who Owned Slaves in Nineteenth-Century Bahia, Brazil".

18  Seixas, Pessoa e Trabalho no direito portugués (1750-1878), 85-87.

19  Almeida, Ordenagdes Filipinas.

20  Premo, The Enlightenment on Trial. On emancipation by prescription, see Dias Paes,
“Sobre origens, continuidades e criagdes”, 1379-1406; Oliveira, “A posse da liberdade nas
acoes civeis de escravos e libertos na justica em Séo Paulo, século XVIII”, 288-318.

21 InPortuguese legal practice, a customary practice that was not legalised was called estilo,
which denoted an important action even though not sustainable as a law in the courts.
From now on in this chapter, I refer to it in Portuguese without trying to translate the
meaning of the word.
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days in the week”.22 Other examples can be evoked to show that the practice of
enslaved people suing and being sued was supported by the pragmatic norma-
tive literature.2? These legal norms reflected the complexities and exceptions
inherent in the legal landscape concerning freedom and slavery.

Despite the absence of formal regulations, conditional or self-purchase
manumission was not only prevalent but also particularly frequent in the Ibe-
rian Peninsula during the 18th century.2* It is well documented that enslaved
people pursued and secured their freedom through various means. One of
them, coartagdo/coartacion in legal terms, was a type of contract in which
enslaved people negotiated their freedom in instalments with their masters,
a practice commonly observed in many urban centres, such as Mariana,?® Sdo
Paulo26 and Salvador.2? According to Alejandro De la Fuente and Ariela Gross,
in Cuba, coartagdo had its origins in customary practices, but had shaped the
legal practice of paying for freedom. This was possible because freedom was
favoured both in the customs and ius commune.?8

Furthermore, the boundaries between slavery and freedom were more com-
plex and nuanced. In an urban space, an enslaved person could have less or
more autonomy and live socially “like a freedman’, whereas some freedmen
could still live under the authority of their masters as aggregates and be con-
sidered as enslaved people by their society. How individuals obtained their
manumission could directly interfere in the way they experienced their free-
dom. If an enslaved person obtained freedom gratuitously, the reciprocal ties
between them and their master could be more frequently asserted. On the
other hand, if they bought it, such as self-purchase, relationships could be dif-
ferent, sometimes better for the freed person.2® It is worth mentioning that

22 Febo, Decisiones Senatus Regni Lusitaniae, pt. 2, arestum 35, 425—426.

23 Caminha, Tratado da forma dos libelos, 213—214. For Canon Law and ways of achieving
freedom, see Bremeu, Universo Juridico ou Jurisprudéncia Universal, Candnica e Cesdrea.

24  DelaFuente and Gross showed that in Havana “self-purchases represented about 8o per-
cent of all manumissions”: Fuente and Gross, Becoming Free, Becoming Black, 45—46.

25  Paiva, “Coartagdes e alforrias nas Minas Gerais do século XVIII: as possibilidades de liber-
tagdo escrava no principal centro colonial’, 49—57; Pinheiro, Em defesa da liberdade.

26 Goldschmidt, “A carta de alforria na conquista da liberdade”, 114-125.

27  Souza, “Nos caminhos do cativeiro, na esquina com a liberdade”, 103-135.

28  Lucena Salmoral, “El derecho de coartacion del esclavo en la América Esparfiola’, 357-374;
Fuente, “Slaves and the Creation of Legal Rights in Cuba: Coartaciéon and Papel’, 659-692;
Undurrraga, Esclavos y esclavas demandando justicia; Premo, The Enlightenment on Trial,
80—-82,193-194.

29 Didrio, As Marcas da Liberdade, 51; Fioravante and Mathias, “A liberdade condicionada’,
151-187; Almeida, Escravos e libertos nas minas do Rio de Contas — Bahia, século XVIII, 177—
178; McKinley, Fractional Freedoms.
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the forms of social mobility and the life of the freedmen in the Spanish and
Portuguese Crowns were marked by norms that restricted the way they dressed
and the access they had to public office, for example. In addition, several rules
regulated and tried to limit the punishment and marriage of enslaved people.3°

In the second half of the 18th century, the African enslaved population
increased in Sdo Paulo. The city was characterised by the composition of
small slaveholders in the houses, since 67.8% of the houses had between 1
and 5 slaves and many owners shared the same living space with their slaves.3!
Thus, having a slave was a social and economic distinction. This explains why
many masters fought to retain possession of their only slave. At that point,
the enslaved population represented one-fifth of the regional population.
The 1790 census shows that the entire region of Sdo Paulo (which had 25 vil-
lages at the time) had approximately 140,858 inhabitants; in 1798, 32,491 were
slaves — not including the city of Sdo Paulo. In 1800, the population growth was
169,544 and, even though there is no data on slaves for this year, in 1808 they
totalled 37,843 slaves.32 Slave labour comprised 80% of agricultural activities,
cultivation of foodstuffs for subsistence and plantation of rice, corn and beans,
among other activities.33 Their food excess was sold locally on the streets of the
villages, alongside free family labour, generating competition between them.

In S&o Paulo, according to manumissions data collected by Eliana Rea Gold-
schmidt, 265 manumission letters were recorded between 1729 and 1804. From
this number, 116 were unconditional manumissions, when the masters did not
ask for any conditions or restrictions, such as a specific number of years of
work or favours. Of these, the majority were self-purchases (37%), while the
others were given by testament/will.3+

For the city of Sdo Paulo, I examined a total of 29 court cases that adju-
dicated changes in the legal status of slaves during the 18th century. Out of
these cases, 21 were initiated by slaves seeking their freedom. The arguments
mobilised in these cases were diverse. For example, eight argued the promise
and the will of their masters and seven evoked that their master had “opened
the price” (aberto o prego), an expression that appears in lawsuits when slaves
claimed their masters were willing to sell them and had set a price for their
freedom. Therefore, they sustained that they had acquired the right to pay for
their freedom; three asserted indigenous descent as the basis for their claim;

30  Marquese, Feitores do corpo, missiondrios da mente.

31 Luna, Costa and Klein, Escravismo em Sdo Paulo e Minas Gerais, 389.

32 Marcilio, A cidade de Sao Paulo, 129.

33 Luna, Costa and Klein, Escravismo em Sdo Paulo e Minas Gerais.

34  Goldschmidt, “Alforrias e propriedade familiar em Sdo Paulo colonial”, 31-38.
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CHART 8.1  Arguments used in 29 lawsuits for freedom in Sdo Paulo during the
18th century. (source: Arquivo Publico do Estado de Sao Paulo)

two argued for their right to freedom due to being former concubines of their
masters or having children with them and, in one case, it was not possible to
ascertain the specific argument.3®

The argument that masters had “opened the price” can be traced back to
1770, and it became recurrent as an argument in lawsuits in Sdo Paulo. During
a short period (1770-1800), seven cases in Sdo Paulo mobilised this argument
when suing for freedom, whereas before, over the longer period of a century
(1700-1800), only eight cases argued the masters’ willingness and/or promise
of freedom. Significantly, this type of claim was accepted and led several own-
ers to engage in legal disputes against their slaves in the courts. Additionally,
it was an argument that challenged the master’s prerogative in granting man-
umission. Although my research focuses on the courts of Sdo Paulo, similar
arguments can be found in other parts of the colonial space during the same
period.36 In the following pages, I analyse in more depth three cases that use
the argument that the master had “opened the price” to claim the possibility
of self-purchase.

35  Oliveira, Cultura juridica da liberdade.
36 For Bahia, see Almeida, Escravos e libertos nas minas do Rio de Contas — Bahia, século XVIII,
193. For Minas Gerais, see Lima, De libertos a habilitados, 58, 101-108.
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3 The Argument that Masters had “Opened the Price”:
(Re)creating Normativities of Freedom

Lawsuits had a logic and a procedure. This does not mean they could not be
altered by the actions of those involved during the progress of their proceed-
ings. A process could take diverse paths. A petition initially sent to the Governor
could be later sent to the Juizo ordindrio and even to the Ouvidoria. To initiate
their lawsuits or petitions, enslaved people had to rely on a support network, in
which lawyers and solicitores de causas played a fundamental role. In the 18th
century, Portuguese America lacked law universities, so lawyers were trained
at the University of Coimbra. While lawyers were trained in Portugal and held
a degree, solicitadores de causas, on the other hand, received their training via
practice and experience. Both were important translators and intermediaries
between the legal literate and the enslaved people. They formed a consider-
able network responsible for the dissemination of legal provisions for suing
someone.

In one of the dispatches about evaluating slaves in court dated 1774, the
Governor of Sdo Paulo determined that it was important to observe Conde da
Cunha’s bando, which established that attorneys should not “persuade slaves
of others”37 Thus, both the bandos and the fact that the Governor, years later,
remembered this regulation, are indicators that rumours could circulate and
that proxies, through wanting to earn some money, could induce and encour-
age enslaved people in their lawsuits.38

Regarding the moment of initiation of a lawsuit, data shows that more than
90% of cases began either after the death of their master, with the possibility
of being sold; during some financial instability; or after agreements were not
respected.3? Overall, it seems the lawsuits emerged at times when a master’s
power had weakened. In other words, it was not just at any time that enslaved
people took their demands to the public arena, as the analysis of the following
three cases shows.

37 Arquivo Publico do Estado de Sdo Paulo (Hereafter APESP), Autos Civeis, Co3416, auto
3317, fol. 20r. I have not been able to find the mentioned bando of the Conde da Cunha.
The mentioned Conde was D. Antonio Alvares da Cunha, Governor of Rio de Janeiro from
1763-1765.

38  Bandos were a local normativity, published by the Governor, concerning a variety of
subjects, including slaves. On this, see Curvelo, Governar Pernambuco e as “capitanias
anexas”. See also, Arthur Curvelo’s chapter in this volume.

39  Oliveira, Cultura juridica da liberdade.
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3.1 The Willingness to Sell in the Event of the Master’s Death

On 30 June 1770, the blacksmith Manoel pardo*® sent a petition to the
Ouwvidoria-Geral of Sdo Paulo. Manoel was the slave of Mestre de Campos
Diogo Pereira do Rego. After his master passed away, Manoel started a peti-
tion using a notification of freedom, (notificagdo de Liberdade) and highlighted
two important arguments. The first one was that his master’s last wish was to
make him a freedman for “good services”, at the cost of one-third of his price,
which could be proved by the fact that his master had made his desire known
by telling it to himself and other several people. Even if this was, as Manoel
argued, the master’s “last wish” (iltima vontade), it did not happen due to a
“disturbance” by Dona Isabel Caetana de Araujo, Diogo’s wife. Manoel had con-
tinued serving the widow with continued “obedience” and “fidelity” after his
master’s death, but she had informed him he would only be freed upon her
death. Manoel then used a second argument: he would pay for his freedom for
“mercy in favour of freedom”# This principle of “favor libertatis” (favouring
freedom) was derived from the ius commune and it was present in pragmatic
normative literature in Iberia.*> Manoel asked for a curador (guardian) to be
appointed and for his worth in money to be evaluated by the court. Ouvidor
Salvador Pereira da Silva granted permission to summon the owner to court
and appointed Jodo de Sampaio Peixoto as his curador. Perhaps to Manoel’s
benefit, the curador was someone who had great knowledge about freedom
suits, as he had worked on similar cases in Sdo Paulo since 1748. This experi-
ence could have offered some advantages for Manoel.

As a woman and a widow, Dona Isabel was not allowed to take part in the
proceedings on her own.*3 Therefore, the lawsuit was referred to her son-
in-law, but he abstained from his inheritance, informing the court that he
would not take part in the lawsuit. The alternative found by Dona Isabel
was to give power of attorney to José Correia da Silva and Luis de Campos.
The attorneys argued that the deceased master had not left a will freeing the
Manoel, and that he had “kept himself as a freedman” by working with horses,

40  The term pardo meant that Manoel was an enslaved boy born in the colony, not some-
where in Africa. On the different uses of pardo, see Oliveira, “Pardo”.

41 APESP, Autos Civeis, Co3577, auto 2502.

42 Velasco, Allegationum super varias materias: primus tomus, alegatione 99°, no. 7, 597; Pin-
heiro, Em defesa da liberdade, 217; Almeida, Escravos e libertos nas minas do Rio de Contas
— Bahia, século XVIII, 204, 214; Seixas, “Escravidio e favor libertatis no Brasil de oitocen-
tos”, 181-198.

43 On the legal status of women, see Menezes, Sem embargo de Ser Femea; Coutinho Silva,
Nem tetidas, nem mantetidas. Also, see Ana Mafalda Pereira Lopes’ chapter in this volume.
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which gave him a small amount of income at times. In fact, Manoel was what
was known as an escravo de ganho, an enslaved person who worked outside
his master’s house, selling things and also working for others. This situation
enabled him to broaden his knowledge, allowing him to experience relative
autonomy at the moment of his master’s passing, which made it possible for
him to go to the courts even though he lived in a society regulated by asym-
metrical powers and violence.

However, Dona Isabel claimed that Manoel had been “insolent” since her
husband died.** Despite this, she agreed to give him his letter of manumis-
sion as long as he delivered the amount that had been documented in the
inventory, which was 200,000 réis,*> so that she could settle her debts with
her creditors. Upon being evaluated by the master’s inventory, the enslaved
Manoel saw the chance to pay for his manumission. However, he disagreed
regarding his worth in money, since the master had attested he would be
exempt from paying two-thirds of his price, which would make it approxi-
mately 66,000 réis instead. Manoel claimed that this was what his deceased
master had desired, and though it is very clear that the widow agreed to sell him
his freedom, the matter in question remained the amount to be paid. A lawsuit
would then be required to resolve the evaluation of the enslaved person.

In another petition, Manoel's curador (guardian) requested that he be
evaluated at half the price of 200,000 réis. According to attorney Jodo de Sam-
paio Peixoto, the request to be evaluated by the Court was based on “reason
and justice”, particularly emphasising what the judge needed to pay attention
to because the lawsuit was about “matters of freedom that are favoured by
the law”46 an argument that was based on a doctrinal notion that freedom
should have priority according to the law. The ouvidor then determined that
the enslaved person should be evaluated and his worth in money be given,
since the master had “opened the price” by informing him he could have given
200,000 réis for his freedom.*”

The defendant appointed the widow’s son-in-law to evaluate the slave, but
before proceeding with the evaluation, the owner objected to the evaluation
request. Her lawyer, De Campos, alleged that proceeding with a new evalua-
tion without respecting the amount documented in the inventory was null,

44  APESP, Autos Civeis, Co3577, auto 2502, fol. 5r.
45  Réis was the currency used in Portugal and Brazil during the colonial period.
46  APESP, Autos Civeis, Co3577, auto 2502, fol. 5v.
47  APESP, Autos Civeis, Co3577, auto 2502, fol. 5v.
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and that her creditors could not be harmed “in respect of freedom” because his
freedom could not be given in “fraud of creditors”.*®

The curador of the enslaved person responded to the judicial embargoes
alleging that their matter carried no legal relevance, as had already been
pointed out by Mendes de Castro, an important Portuguese jurisconsult from
the 17th century.*® Moreover, the creditors would not be at a loss, since the
plaintiff would pay for his freedom and the couple had many other assets to
pay off the debts. At the next hearing, the widow’s attorneys started to quit the
case. The judge did not accept the embargo in the evaluation alleging that it
had been done to prevent freedom, which should not be admitted.>°

The first person to bring up the idea of “opening the price” in this lawsuit
was the ouvidor. Until then, the words had not appeared. The slave’s curador,
however, went on using it recurrently during his defence, claiming the price
had been opened and the widow should be forced to accept the new evalua-
tion. Moreover, the curador claimed that the couple did not have many debts.
To prove it, he requested a survey of the couple’s debts and was informed
that they owed 54,000 réis, but credits were owed to them too. The owner
appealed this judgement at the Court of Appeal of Rio de Janeiro. The appeal
was accepted, but the judge also determined that a new evaluation of Manoel
should take place.

The ouvidor ordered the evaluation under the allegation that Manoel’s
freedom should not be jeopardised due to its “inestimable” importance and
the decision should not be delayed any longer and should be given priority as
Manoel, considered a “miserable person” (miserbilis persona)® in the eyes of
the law, had already suffered enough to the point of seeking a remedy for his
sorrows in the courts.52 This court’s sentence was clear regarding two impor-
tant aspects. Firstly, the need for a new evaluation to set a price, so the slave

48  APESP, Autos Civeis, Co3577, auto 2502, fol. 10r.

49 Castro, Prima, et secunda pars Practicae lusitanae advocatis.

50  APESP, Autos Civeis, Co3577, auto 2502, fol. 12r.

51 Hespanha, Imbecillitas; Duve, “La Condicion Juridica del Indio y Su Consideracién como
Persona Miserabilis en el Derecho Indiano”, 3—33; Cunill, “El indio miserable: nacimiento
de la teoria legal en la América colonial del siglo XVI", 229—248; Oliveira, “Escravos, forros
e as estratégias juridicas em Sdo Paulo (séc. XVIII): pessoa miseravel, ristica e ignorante
no direito”, 58-74. On widows as miserable people, see Ana Mafalda Pereira Lopes’ chap-
ter in this volume.

52 “devia prejudicar o direito que tem o escravo a sua liberdade por ser esta de inestimavel
valor, e privilegiada e o seu éxito sumario sem a demora o que se dirigiam os ditos embar-
gos tudo em 6dio do miseravel buscando o remédio as vexagdes e rigorosidades com que
pela agravante é tratado, que bastava esta circunsténcia para ser admitido a dar o seu
valor”, APESP, Autos Civeis, Co3577, auto 2502, fol. 31r. Translated by the author.
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could buy his manumission. Secondly, it also highlighted the fact that Dona Isa-
bel had already agreed to sell Manoel at the price of 200,000 réis. The ouvidor
considered the fact that the owner claimed that the slave could pay 200,000
réis as clear proof of her willingness to sell his manumission. According to the
owvidor, freedom was something priceless and the slave had the right to self-
purchase his freedom. Furthermore, despite the master’s rights as a landlord,
justice was established as the legitimate arena in which a fair valuation of the
slave could be determined and litigated in the courts.

This kind of argumentation and outcome inspired other lawsuits judged
later on. Arguing the same, but using different evidence and strategies, the
enslaved Esperanca addressed herself to the Ouvidoria, as described below.

3.2 The Willingness to Sell using a Private Note in a Moment of
Financial Crisis

Taking advantage of a moment of financial crisis for her master Antonio Fer-
nandes Nunes, in 1773 Esperanca went to the Ouvidoria-Geral of the city of Sdo
Paulo with a note from her master. This note sent to Lourenco dos Reis read:

As for the private matter that Your Grace spoke to me about, I tell you that I have
no intention of selling the girl Esperanca; however, since Your Grace is pointing
me in the direction of buying her, I say that nothing less than 16 doblas>® will
do, as there is no lack of people who would be willing to give me this amount.>*

The enslaved woman claimed she should be evaluated in court so that she
could buy her freedom, since her master had “opened the price”, as was proved
by the attached note and, as someone had given her “alms” to pay for the “fair
value for her freedom and manumission’, her master should be “obliged” to
receive the amount determined by the evaluation of that court. She argued
that she had fled her master’s house the day before she submitted the peti-
tion for “fear” of punishment, and since she could not leave the house without
a court order, she asked the ouvidor to appoint a depositary, suggesting the
name of De Campos or Francisco Coelho Aires.5> Ouvidor José Gomes Pinto de

53  Doblas was an amount of money equivalent to 12,800 réis.

54  “No que respeita ao particular que vossa mercé me falou, nesta lhe digo que nio tenho
[in]tencdo de vender a rapariga Esperanca; porem visto a vossa mercé me apontar com-
pra, digo que semederem dezesseis doblas menos nada, que néo falta quem as queira dar”,
APESP, Autos Civeis, Co3416, auto 3317, fol. 3r. Translated by the author.

55  APESP, Autos Civeis, Co3416, auto 3317, fol. 3r.
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Morais agreed with the request, instituting Aires as depositary and preparing
an evaluation report. Even though De Campos had been working as the attor-
ney of enslaved people in the city of Sdo Paulo since 1720, he was not appointed
to this case. Therefore, both the attorney and Esperanca knew exactly who
they had indicated a preference for. In addition, it is worth mentioning that De
Campos was the attorney of Dona Isabel in the case mentioned above.

Esperanca was evaluated by Jodo Dias Cerqueira and Bernadinho de Sena
at the amount of 150,000 réis. According to the evaluation, she was a “white
mulatto woman’, was single, 20 years old or a few years older, and knew how
to sew, lace and perform other household services, but, despite all this, had a
Papo.56

Well guided by her attorney Jodo de Sampaio Peixoto, Esperanca did not
request for her master to be cited in the first petition of the lawsuit that would
later be called a civil case of notification of freedom (auto civil de notificagdo de
liberdade). It seems that the enslaved woman wanted to ensure she would be
evaluated and judicially deposited first, which she succeeded in doing. In these
kinds of lawsuits, enslaved people would appear in court with an attorney, and
Esperanca did not ask for a curador to be set up, probably because she could
afford to pay for an attorney. It is worth mentioning that Esperanca’s attorney
was the slave’s curador in the previous case.

After being judicially deposited, which means she was placed under the
protection of her depositary,5” and after being evaluated, a few days later, the
enslaved woman strategically delivered another petition requesting Nunes,
her master, to be cited to receive the amount of 150,000 réis, which would be
deposited by her judicially, and to write her a letter of manumission.>® The
ouwvidor granted this, requesting, however, the master be summoned to appear
in court if he wanted.5® The issue was resolved quickly. Jodo de Sampaio Pei-
xoto had at least the experience from the previous case and he knew that the
argument of “opening the price” was possible and could force an evaluation in
court.

Nunes made the decision not to directly defend himself in the Ouvidoria
and instead petitioned the Governor. In his petition, the master claimed that

56 Papo was the common name for bdcio/bronchocele, a tumour that grew in the throat area.
Bluteau, Vocabulario portuguez e latino, vol. 10, pt. 2, 138; APESP, Autos Civeis, Co3416,
auto 3317, fol. 3v.

57  The legal deposit was a proceeding to place a property or chattel which was being liti-
gated under the custody of someone, a depository. Pereira e Sousa, Esbogo de hum dic-
cionario juridico, theoretico, e practico, remissivo ds leis compiladas, e extravagantes, lib. L.

58  APESP, Autos Civeis Co3416, auto 3317, fol. 2r.

59  APESP, Autos Civeis Co3416, auto 3317, fol. 2r.
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“without malice” he had communicated the price that Dos Reis could pay for
the slave, which he would have done because he was full of debts, with six
pledges that needed payment. Esperanca had then taken the note and taken
shelter in the house of Aires (who was later appointed as her depositary) and
was evaluated by the court at an amount below what he, the master, would
have asked for. He stressed he did not doubt she could buy her freedom, as
long as she paid the amount he asked for, without the need for another evalu-
ation as the judge had requested. He then requested the amount of 16 doblas
(204,800 réis) to be judged as the correct and fair amount, or that the enslaved
woman be returned.®? As evident, in this case, the master agreed with the pur-
chase but again disputed the price. The owner decided to go to the Governor
as a matter of economy since his intervention would be quicker and less costly.
The creditors were already at the door, and Nunes, who was facing attachment
proceedings, wanted to receive the highest possible amount for his property.

The Governor of the captaincy of Sdo Paulo agreed that the ouvidor should
inform him about the case. In a mixture of explanation and information,
the ouvidor replied that his decision was based on the practice “in favour of
freedom”. He affirmed that common practice was “that when the master of
a slave has opened the price’, “the slave may request the courts to have her
appraised, and deposit her appraisal’, and since the master confessed “that
he has opened the price”, he saw justice in her being appraised and deposited.
In addition, he pointed out that he would have determined the master to be
summoned to a hearing to learn about the whole situation and to take advice
or “request any right”.6! In other words, the practice of self-purchasing when
the master was interested in selling was endorsed by the ouvidor as something
recurrent.

The Governor, Dom Luis Antonio de Sousa Botelho Mourio, was also called
to mediate a conflict between the enslaved person and her master, determin-
ing that the master should be heard in the evaluation. The mentioned Gover-
nor, also known as Morgado de Matheus, was appointed by the Crown when
the captaincy of Sdo Paulo regained its autonomy in 1765. From 1711 until 1765
Sdo Paulo was governed by the captaincy of Rio de Janeiro.

Having the Governor’s order in hand, Nunes addressed himself to Ouvidoria
to verify the notification of Esperanca.6? However, after a few hearings to pre-

60  APESP, Autos Civeis, Co3416, auto 3317, fols. 8r—8v.

61  “em favor da liberdade’, “que quando o senhor de alguma escrava lhe abre pre¢o” pode “o
dito escravo requerer as justicas que a mandem avaliar, depositar a sua avaliagdo”, APESP,
Autos Civeis Co3416, auto 3317, fol. or. Translated by the author.

62 APESP, Autos Civeis, Co3416, auto 3317, fol. 10v.
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sent the arguments of the parties, Nunes wrote again to the Governor claiming
he could not respond to the lawsuit because he was “poor” and “owed many”.
He also claimed he had made the paper for the “sale” of the slave and not for
her release. The Governor then allowed the enslaved woman to pay 200,000
réis at once, an amount he had offered in another situation.3

With the dispatch, Nunes went to the ouvidor, who established that Esper-
anca should pay in cash the amount determined by the governing act.6* As we
can see, two judicial paths — ordinary justice and governing justice — could be
related. But it was not only the master who used this expertise. A few days after
the master had his order issued by the Governor, Esperanca sent a long petition
again defending that Nunes had “opened the price” and the court had followed
“with all the more solemnities in law required”. The enslaved person went on
saying “there was neither law nor right” that allowed her to pay “a higher price”
than “her fair value” and that to determine otherwise was to go “against good
reason and equity for which reason it seems that the said respectable order of
Your Excellency”.6® Finally, the petition stressed that Esperanca was a “miser-
able person” who suffered from a neck tumour, which did not justify the high
amount requested.56

It is noticeable that the enslaved woman had the support of some people
who mobilised to help her. One of them was her godmother, the wife of the
depositary appointed as such by the ouvidor. This was the reason Esperanca
suggested Aires as her depositary and she had been sheltered in their house
since the first petition. In fact, the alms of 150,000 réis to buy her freedom were
given to her by her godmother.

The Governor ordered a new evaluation®” and this decision changed the
lawsuit. These overlapping jurisdictions were also a result of the dynamics of
the relationships of those involved in the case, which was not particular to this
lawsuit. The ouvidor again tried to follow the Governor’s orders. He appointed
a curador for the slave. The Governor ordered that the depositary should also
be the curador, Aires.

The ouvidor asked the parties to present who they would indicate as evalu-
ators, each of whom could indicate one person. A few weeks later, Esperanca’s
attorney embargoed the new evaluation. He defended the nullity that was

63  APESP, Autos Civeis, Co3416, auto 3317, fol. 20r.

64  APESP, Autos Civeis, Co3416, auto 3317, fol. 21r.

65  “aberto preco’, “com todas as mais solenidades em direito requeridas’, “lei nem direito”, “con-
tra a boa razio e equidade por cuja causa parece que aquele dito respeitavel despacho de
Vossa Exceléncia’, APESP, Autos Civeis, Co3416, auto 3317, fol. 22r. Translated by the author.

66  APESP, Autos Civeis, Co3416, auto 3317, fol. 23r. Translated by the author.

67  APESP, Autos Civeis, Co3416, auto 3317, fol. 21r.
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processed with the “intervention of the dispatches” since it ended up harming
all the “good order of the lawsuit” and the intervention of a person who did
not have the same “jurisdiction”.58 I believe, however, that it seems possible to
suggest that the change in strategy was a result of the assurance that Esperanca
and her attorneys could win their case; either because the master did not have
the money to pay for the lawsuit and/or it was “what was practiced” in similar
situations. The first decision by the ouvidor endorsed the practice. Esperanca
did in fact have a note that evidenced the owner’s willingness to sell her.

On 30 January 1776, the parties requested a Termo de amigavel (terms of
amicable composition). Nunes said that he had received from the enslaved
woman 14 doblas, which was the equivalent of 179,200 réis. After the oath of
amicable terms, the judge decided that the parties should divide the amount
of the lawsuit costs.®? Letters could serve as strong evidence for requesting an
evaluation. In Spanish America, Papel de venta (a selling’s paper, written by
the owner attesting the willingness to sell the slave) was a common practice,
whereas in Sdo Paulo it was common to find private letters or notes.”® As has
been presented in this case, a private note was used by the enslaved woman to
initiate her lawsuit against her master in court.

3.3 The Willingness to Sell is Proved by the Master’s Inventory and
Promises

In another lawsuit, the enslaved Pedro decided to claim the right to self-pur-
chase through the courts, taking advantage of the death of his owner. On 2
August 1792, he presented a petition and a civil libel (libelo civil) to the Juizo
ordindrio of the city of Sdo Paulo requesting that Maria Cardosa de Gusméo,
the daughter of his recently deceased owner, be served to answer his civil
libel in which he claimed his freedom. Manoel Eufrasio de Azevedo, Pedro’s
attorney, was very well acquainted with how to use lawsuits to change one’s
legal status, as he had been involved in at least ten lawsuits for freedom during

68  APESP, Autos Civeis, Co3416, auto 3317, fols. 3ov—32r. The attorney quoted a short sentence
from chapter II, Regimento dos Governadores das armas (...), § 11: “Mando que daqui em
diante se ndo intrometam os Generais nem Governadores por qualquer via nas matérias
tocantes a minha fazenda Real, como sio Alfandegas, Portos Secos bens do concelho e
outros feitos semelhantes que em tribunais separados donde tocam deles se conhece”;
Ferreira, Pratica criminal, 450.

69  Termo de amigavel (legal settlement) and sentence: APESP, Autos Civeis, Co3416, auto
3317, fols. 45v—47v.

70 Undurrraga, Esclavos y esclavas demandando justicia; Premo, The Enlightenment on Trial;
Fuente and Gross, Becoming Free, Becoming Black.
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the 18th century.”! The power of attorney was given on 14 June 1792 and it is
important to mention that the venia license (licenga de venia), or license, was a
document that allowed the enslaved person to bring his owner to court. In this
case, the enslaved Pedro had a proxy with power of attorney issued in the Juizo
ordindrio. While it is challenging to explain or comprehend what happened
during this period, it is noteworthy that the first petition was only filed two
months after De Azevedo was instituted as his attorney. This was not a com-
mon practice in the cases analysed here. Typically, a petition would be filed
within two or three days of the power of attorney being given.

The libel (libelo) was a document in which the arguments had to be pre-
sented clearly and organised into items. So, in civil libel lawsuits (agdo civil
de libelo), after the libel was presented, the judge requested the defendant to
reply. According to pragmatic normative literature,” the judge had to sched-
ule two hearings for the defendant’s defence, allowing the defendant a ten-day
period to respond. Documents could be attached to the libels to substantiate
the claims. Before countering the libel, the defendant had the option to request
an oath of calumny and to post bail. When responding to the libel, the parties
had the option to provide declarations addressing the individual articles point
by point, through denial, or a combination of both. Following the procedure,
the enslaved person and the attorney presented the petition and the libel to be
opposed at the same time and took the oath of libel.”3

The argument in the first libel was direct. Pedro was the enslaved man of
the deceased couple, the parents of the defendant. Since he had been valued
at seven doblas (totaling 89,600 réis) in the couple’s inventory, he wanted to
pay this amount for his freedom. Maria Cardosa’s (mother) husband had died
a few years before her, and Pedro was left to Maria Cardosa, her daughter. The
mother and daughter had the same name. Considering that he had been in
“laborious captivity and total subjection” since his childhood and that he had
always served with fidelity and “as a good slave’, his lawyer argued that Pedro
could buy his manumission now that he possessed the full amount of his worth
in money. He also pointed out that seven years before the lawsuit started, the

71 APESP, Autos Civeis, Co3650, auto 3532, fols. 4r—5r.

72 Duve and Danwerth (eds.), Knowledge of the Pragmatici.

73 Under the Ordenagées Filipinas, the oath of calumny was to be taken by both plaintiff
and defendant to prove that the action was not malicious, Almeida, Ordenagées Filipi-
nas, lib. 3, tit. 39. The libelo was a document in which the party presented in the form of
items what it was requesting before the court. It had to be clear and present the reasons
for the action and who should respond. Gomes, Manual practico judicial, civel e criminal,
Cabral, Pratica judicial, muyto util, e necessaria para os que principiad os officios de julgar,
e advogar e para todos os que solicd causas nos auditorios de um, e outro foro, 12, 17-18.
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enslaved Pedro had managed to gather the amount of five doblas, of which the
deceased masters were aware, and that he had only been unable to buy his
freedom because he was two doblas short. Finally, he noted that the enslaved
man was “very tired and crippled” and could no longer “fulfil exactly the obli-
gations of a laborious captivity and incessant service”. However, he claimed
that since his owner did not want to resolve the question of the self-purchase
of freedom without a “judicial dispute”, he asked for a resolution using a civil
lawsuit. The owner had to be summoned to court and forced to accept the
amount of the seven doblas and to give the letter of freedom since she had
“opened the price”.”*

The narrative and rhetoric that the attorney constructed for the defence of
the slave’s freedom evoked categories of what was expected of a “good slave”,
going through the possibility that a master might be forced to sell the manu-
mission when the price was opened, since freedom was invaluable and that, at
some point, the master would have had such a desire.

When served to answer the libel, the defendant Maria Cardosa had diffi-
culties finding a lawyer. She presented a petition to the judge requesting he
order someone to be her attorney, and mentioned, more specifically, the name
of Joaquim José de Sampaio Peixoto, who had accepted the role, but, with no
explanation, had given up on the case. She asked that for “mercy’s sake”, consid-
ering she was a “poor orphan by father and mother”, the judge appoint Joaquim
José de Sampaio Peixoto to accept his role as her attorney in the case.”

Joaquim José de Sampaio Peixoto was at this time a solicitador de causas,
which meant he was just at the beginning of his training to become a lawyer.
Therefore, he did not hold a degree in Law. However, he was the relative of
Jodo de Sampaio Peixoto, the attorney of the enslaved person from Esperanca’s
case. Although there is no specific study on the lawyers in Sao Paulo, it is not
wrong to argue that a network of attorneys was in place.”® Therefore, Joaquim
José de Sampaio Peixoto had experience in lawsuits for freedom. From pro-
cedural practice, I observed that solicitadores de causas were involved in the
bureaucratic procedures of presenting petitions and evidence at hearings. For
instance, solicitadores de causas did not always sign the libel. Possibly, Joaquim
José de Sampaio Peixoto was completing an apprenticeship. In this case,

» o« »” «

74  “trabalhoso cativeiro e total sujeicdo”, “como bom escravo”, “muito cansado e estropiado”,
“cumprir exatamente com as obrigacdes de um laborioso cativeiro e incessante servio”,
“contenda judicial’, “aberto o preco”. The term “open price” was first quoted in this case in
the second libel filed by the defence. APESP, Autos Civeis, Co3650, auto 3532, fol. 171.

75  APESP, Autos Civeis, Co3650, auto 3532, fol. 6r.

76 Antunes, Espelho de cem faces.
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however, he was responsible for arguing. This was the reason why the owner
insisted he become her representative. I believe she knew he had extensive
legal knowledge since he had acted as a lawyer in other lawsuits during the
same period. Up to this very moment, I could not find a clear reason as to why
he at first refused to represent her.

The judge ordered Joaquim José de Sampaio Peixoto to be the attorney in
the case, and he answered the slave’s libel by reaffirming that the defendant
was a “miserable orphan”. He pointed out that the slave “had been running
away” and should return home to serve and be in the “power” of Maria Car-
dosa. According to him, the slave would have three days to deal with his lawsuit
for freedom. The attorney also requested proof that the enslaved person pos-
sessed the amount to pay for bail or was able to appoint a guarantor.

The strategy of asking for bail was a means of stalling the case that often
worked, and bail requests were relatively common. The judge ordered the slave
to return to the owner’s “domain” but did not accept the request for bail. Aftera
few months, Maria Cardosa requested a hearing and presented her response to
the slave’s libel. It was simple and straightforward: she denied all the items in
the first libel and asked for the posting of evidence on time. It is not very clear
where Pedro was during the action, there is no information about whether he
returned to the master’s house or stayed in public jail.

Pedro presented four witnesses, all of whom were free people. The testimo-
nies revealed interesting points of the story. All of them claimed that Pedro
had worked and collected money for a long time to buy his freedom. They all
affirmed that he was a good slave and served with fidelity. Joana Barbosa de
Lima, the wife of Maria Cardosa’s deceased brother, claimed that Pedro had
gained from the masters “all the facility” to earn and work on Holy Days and
Sundays. She stressed, however, that she knew the couple had never wanted
to receive the amount offered by Pedro. Jeronimo Nogueira said he knew the
slave wanted to pay the amount for himself because he had sometimes asked
him to talk to the deceased couple about his freedom. He also claimed the
couple wanted to sell his freedom for 12 doblas, but Pedro only had eight doblas
at the time.”” All of the witnesses were unanimous in confirming that it was
“public” that the enslaved person had been valued by the inventory. However,
they were not unanimous about the amount reported. Some claimed it was
seven doblas, while others defended that it was seven and a half doblas. Only
one witness claimed that “mistreatment” was the reason why Pedro wanted to
buy his freedom.”®

77  APESP, Autos Civeis, Co3650, auto 3532, fols. 12r-12v.
78  APESP, Autos Civeis, Co3650, auto 3532, fol. 15v.
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After the inquest, Pedro’s attorney presented another libel to make the

rejoinder. Much of what he claimed is reproduced below before discussing
what I understand as normativity creation. The libel reads:

1.

79

Freedom is one of the attributes and predicates of human nature, the
most appreciable and esteemed. This is what the Alvara de lei of 16 Jan-
uary 1759 declares, conforming to all divine and human rights and the
law of all nations, for which reason it has also always been worthy of the
greatest favour, as can be seen in another Alvard of 16 January 1773, where
itis considered that the reasons in favour of liberty are stronger and more
important than those that can make captivity just and for this reason the
jurisconsult Gaius says in the law 122 ff Dig. reg. Ibi = Libertas omnibus
rebus favorabilior est.

However, it is not only based on that favour of which freedom has been
made worthy by all divine and human law that the Plaintiff asks for his
freedom from the defendant, his owner, because he does not want the
defendant to give him a free gift, nor yet remuneration for said freedom
for the many good services that from his childhood to an advanced age he
has done for his parents and his spouse, but he wants her to sell him his
freedom at a reasonable price, that same freedom that by natural law was
granted to him as soon as he appeared among the living,

In these skilful and ponderous terms is that the favour of the laws takes
place together, because the defendant is not deprived of the profit [it]
could have in serving the Plaintiff or in selling him for his fair price, and
the Plaintiff keeps his freedom.

From here arises the style always practiced that, supposing any slave can-
not absolutely oblige their master to sell them their freedom against their
will, yet when circumstances occur in which the masters have promised
them and have offered them a price, then they are obliged not only to
confer upon him his freedom for the price which they stipulate, and in
these terms and circumstances there is no doubt that the masters can be
bound, obliged and condemned to receive the fair value of the slave for
his freedom, as is commonly known, and has been decided in the district
court, and in many courts in America.”®

“1° A liberdade é um dos atributos e predicados da natureza humana o mais apreciavel,
e estimavel. Assim o declara o Alvara de lei de 16 de janeiro de 1759 conformando se
com todos os direitos divinos e Humanos e lei de todas as Nagdes, por cujo motivo
igualmente foi ela sempre digna do maior favor como se vé do outro Alvard de 16 de
janeiro de 1773 onde se pondera serem mais forte e de mais consideracéo as razdes que
ha a favor da liberdade, do que as que podem fazer justo o cativeiro e por isso diz o
jurisconsulto Gaio na lei 122 ff Dig. reg. Jur. Ibi = Libertas omnibus rebus favorabilior
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As already mentioned, De Azevedo was well versed in lawsuits involving
changing one’s legal status. In his rejoinder, he quoted two different alvards
and evoked the juridical brocade that freedom was the most “appreciated” and
“inestimable” good of mankind, in which, according to him, the laws, the alva-
rds and the divine, civil and natural laws concurred.

In general, before being appealed, the lawsuits had to undergo an evalu-
ation to determine the court to which they would be forwarded. The Alvard
of 16 January 1759 was produced precisely from a procedural misunderstand-
ing, because if freedom could not be estimated, how could or should the cases
centred around it be evaluated? This Alvard pertains to a consultation made to
the Overseas Council, which was an institution created to solve conflicts and
questions from Portugal’s seaborne empire in 1642, to inquire about the pos-
sibility of evaluation for appeal or interlocutory appeal in lawsuits that judged
freedom. In other words, it was published to clarify the doubt about whether,
in cases where freedom was the issue, the appeal should be evaluated before
going to another jurisdiction or whether it fit the jurisdiction of the Tribunal
da Relagdo. In his response, the King mentioned a case in which the Higher
Portuguese Court, called Casa da Suplicagdo, consented that the Tribunal da
Relagdo da Bahia accepted a lawsuit that had been evaluated for appeal. There-
fore, he determined that the cases about freedom could be evaluated to know
whether to admit the appeal and the bill of review. Furthermore, the alvard
clarified that the Tribunal da Relagdo was to be the final instance if the ruling

est. 2° Contudo néo é sé fundado naquele favor de que se fez digna a liberdade por
todos os Direitos divinos e Humanos que o Autor pede a sua liberdade a ré sua senhora,
porque ele ndo pretende que a ré lhe faca doacédo graciosa, nem ainda remuneratdrio
da dita liberdade pelos muitos e bons servicos que desde a sua infancia até uma avan-
cada idade ha feito a seus pais e casal mas ele pretende que ela lhe venda por preco
razoavel a sua liberdade, aquela mesma liberdade que por direito natural lhe competiu
logo que apareceu entre os viventes. 3° Nestes habeis e ponderosos termos é que jun-
tamente tem lugar o favor das leis, porque a ré néo fica privada do lucro [que] poderia
ter em servisse do Autor ou em o vender pelo seu justo preco, e o Autor fica com a sua
liberdade. 4° Daqui tem o estilo sempre praticado que suposto que qualquer escravo
nédo possa absolutamente obrigar a seu senhor a vender lhe a sua liberdade contra sua
vontade, contudo quando se ddo as circunstincias dos senhores lhes terem prometido
e lhes abrirem prego, entdo ficam obrigados néo sé a conferir lhe a liberdade pelo prego
que estipularem, se ndo como ainda também pelo justo pre¢o, que o Escravo mostrar
que ele vale, e nestes termos, e circunstincias ndo padece a menor davida que os sen-
hores podem ser adstrictos, obrigados, e condenados a receberem pela liberdade o justo
valor do escravo como é vulgarmente sabido, e se tem decidido na relacdo do distrito,
e em muitos juizos da América’, APESP, Autos Civeis, Co3650, auto 3532, fols. 17r—17v.
Translated by the author.
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was in favor of freedom.8° In this case, the lawyer only selected parts in which
freedom was something that by “nature does not admit estimation”.

The second Alvard, already well known by the historiography on slavery,
dealt with the freedom of enslaved people in Portugal. The Alvard from 16
January 1773 determined that children of female enslaved people who were
slaves at that time would continue to be slaves. However, the next generation
of children born from enslaved mothers would be born free.8!

The terms used in the items of the libel are the same ones from both alva-
ras. For instance, “the case about freedom, which by its nature does not admit
estimation”, “worthy freedom’, “feelings of humanity and religion” and “divine
or human law”. Pinheiro showed how freedom suits from enslaved people and
brotherhoods in Lisbon began to evoke the privilege of freedom based on the
alvards of 1761 and 1773.82 Luiz Geraldo Silva also demonstrated how these
alvards were read by freedmen, raising questions about becoming free in Por-
tuguese America.82 The norms were read out in public by local officials, mainly
so that no one could claim ignorance.8+

Analysing the terms used, it is possible to argue that the lawyer made a cul-
tural and selective translation, creating a normative attempt to endorse the
favour that freedom would have. His reading was selective and reappropriated,
as he highlighted the privilege that freedom had. In fact, this notion was, from
his conception, already present in the Digesta of the Roman jurisconsult Gaius,
who stated that “Freedom is the most coveted of all things”8> The conception
that freedom had greater favour was widespread in pragmatic normative lit-
erature and was a recurrent topic in legal lawsuits in Iberian normativities.

Another point that deserves attention is the fact that the lawyer established
that the requested manumission would not be a “gracious donation” and the
owner would not be “deprived of the profit”. According to him, Pedro was estab-
lishing a “remunerative” agreement for the long service rendered. It would be
a purchase, in other words, a purchase in terms of what was considered a “fair

80  Alvard de 16 de janeiro de 1759. In Lara, “Legislacéio sobre escravos africanos na América
portuguesa’, 337.

81  Alvard com forga de lei de 16 de janeiro de 1773. In Lara, “Legislacdo sobre escravos africanos
na América portuguesa’, 359. See also, Pimentel, Viagem ao fundo das consciéncias.

82 Pinheiro, Em defesa da liberdade.

83 Silva, “Esperanca de liberdade”, 107-149. See also, Pimentel, Viagem ao fundo das conscién-
cias; Falcon, A época pombalina; Silva and Grinberg, “Soil free from slaves”, 431-446; Rod-
rigues, “Escravos, senhores e vida maritima no Atlantico’, 145-177.

84  Baltazar and Cardim, “A difuséo da legislacéo régia (1621-1808)", 161—207.

85 Gaius, in Digest, lib. 50, tit. 17, fragment 122 — Libertas omnibus rebus favorabilior est.
Translated by the author.
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price”. Freedom was a ‘thing’ (immaterial) and, as a ‘thing), it could be bought.
In this negotiation, the enslaved person acted as the buyer and the owner as
the seller. The lawsuit aimed to legally empower the enslaved person as a full
individual to self-purchase their freedom and, as a result, be recognised as a
legally liberated person.

In his somewhat performative speech the lawyer retrieved the argument
that it was a “manner always practiced” and presented in many “Courts of
America” that slaves could pay for their freedom without the master wanting
to sell it. In fact, the practice of buying manumission was a widespread reality
in colonial America.86

For the lawyer, the fact that Maria Cardosa (mother) had “opened the price”
was proven by the disclosure of the enslaved person’s worth in money and a
promise that she had made when she was still alive. In the first libel, freedom
was supported by the argument that the price was set by the amount in the
inventory. At this point, the promise of the deceased owner was also retrieved
as an argument. The promise indeed provided a fundamental weight in legal
trials and was a topic present in the 1800s as pointed out in the graph earlier
in this chapter.8” Speeches, comments and conversations could be interpreted
and taken to the courts as promises. The promise was linked to the enunciation
of the wishes of the owners. In this sense, the master’s intentions, when per-
ceived and proven by his actions, opened an important breach enabling one to
question his authority. It seems to me that the reasoning was to prove that the
master, at some point, had the willingness to sell the manumission.

The judicial ways of proving the “opened price” argument were the most
diverse. In this case, according to the lawyer, Pedro’s price was opened long
before his deceased owner died, because she said she would sell his freedom
for 12 doblas, as witnesses claimed. The public and notorious hearsay and the
knowledge by hearing could substantiate the expression of this desire when
taken to court.

At this point, the lawyer pointed out that one witness testified she had been
the “mediator” of the possible sale of the manumission by the deceased Maria
Cardosa as she had engaged in conversations with her on Pedro’s behalf. Based
on Agostinho Barbosa’s argument about the weight of witnesses in legal proce-
dures, the lawyer argued that this witness should be considered “full proof” of

»n o«

86  “Estilo sempre praticado”, “tribunais da Americas” Translated by the author. Merifio
Fuentes and Perera Diaz, Estrategias de libertad; Premo, The Enlightenment on Trial;
Fuente and Gross, Becoming Free, Becoming Black, 19-20, 49—50, 60—61; Helg, /Nunca Mds
esclavos!.

87 Oliveira, Cultura juridica da liberdade.
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the owner’s desire to sell.88 Finally, he argued that there was no sense or reason
for the enslaved man to have worked so hard on Holy Days to gather the money
if the promise to sell his freedom made by the deceased was not real. In other
words, the rhetoric was simple: it made no sense for a Pedro to work and gather
money with no hope of freedom on the horizon. The lawyer ended his defence
by saying that it should be considered the “maxim” that Pedro had worked and
served the deceased owner as a “good slave” with “fidelity” since his childhood.
All the favour of the laws and the “right” in favour of freedom should therefore
be considered, which Pedro was seeking “without prejudice” from Maria Car-
dosa (the daughter), and she should be “obligated” to receive his payment.89

As has been argued, attorney De Azevedo used various topics to legitimise
the right of self-purchase and that the owner should be forced to receive the
specified amount. The predisposition of the deceased owner to give Pedro his
freedom, added to the privilege of freedom, was proof enough for this lawsuit.

The owner’s attorney presented their arguments. He postulated that the
daughter had the full master’s authority and, no matter how much the slave
begged, no law from the ius commune or local law could force her to free him
“against her will”?% According to him, since the Roman Emperor Antoninus
Pius, it was only possible for the master to be forced to sell slaves who were
treated “cruelly”.®! Still, according to the lawyer, the Ordenagées Filipinas also
stressed that the argument “in favour of freedom” did not fit the case, accord-
ing to his interpretation of what was written in Book 4, Title 11, Paragraph 4, as
it referred to Moorish captives, not enslaved Africans.%?

To this end, he argued that if freedom was an “act” that “depends on the
mere whim, consent and will of the master”, because the master himself had
dominion over the slave, he could not be forced to sell or free him against his
will, and it did not matter if the parents had promised freedom.%3 Thus, he

88  He references Almeida, Ordenagées Filipinas, lib. 3, tit. 54 and quotes verbatim from the
commentary in Barbosa, Collectanea doctorum tam veterum, quam recentiorum, qui super,
De testibus, & attestation, no. 26, 491.

89  APESP, Autos Civeis, Co3650 auto 3532, fols. 19r-1gv.

9o  “por mais que o autor implora[sse] a favor da liberdade ndo ha de assinar lei alguma de
direito comum ou péatrio pelo qual a ré contra a sua vontade seja obrigada a libertar”,
APESP, Autos Civeis, Co3650, auto 3532, fol. 21r. Translated by the author.

91  Institutas do Imperador Justiniano, lib. 1, tit. 8 — His qui sui vel alieni juris sunt. Excerpt
mentioned: Ideoque cognosce de querelis eorum, qui ex familia Juli Sabini ad statuam
consungerunt; & sivel duris habitos, quam aequum est, vel infami injuria affectos esse
congnoveris, venire jube, ita ut in potestatem domini non revertantur. APESP, Autos
Civeis, C03650, auto 3532, fol. 21r. I use the translation by Bini, 2001.

92 Almeida, Ordenagées Filipinas, lib. 4, tit. 11, § 4.

93 “depende do mero arbitrio, consentimento, e vontade do senhor”, APESP, Autos Civeis,
Co3650, auto 3532, fol. 22v.
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considered that the change of master did not entail the fulfilment of promises
that the previous one may have made.

According to the lawyer, the slave was property and part of the “general
denomination of the class of goods of livestock” and since there was “no law
that deprives the owner of the domain of the goods that they have as a mem-
ber of the State”, the master could not be forced to dispose of their property.9+
He claimed that if the son could not emancipate himself against his father’s
will, the slave could not force his master to “involuntarily” grant him his free-
dom, which would be provided for in the Institutes and Justinian’s Codex. Still,
he continued, no type of judicial action in civil law gave information on father
and son and master and slave.%

Therefore, the defendant, having come into “possession and dominion” of
Pedro, would have acquired all rights over him. He also pointed out that Pedro’s
money would, by common law (direito comum), belong to his mistress, since
“everything he [the slave] acquires belongs to his master”.¢ The way in which
Joaquim José de Sampaio Peixoto recovered the common law to legitimise the
lordly authority makes it possible to observe how the conceptions that the
Crown should not and could not touch the power of the pater familias was the
basis of colonial slavery. If, on the one hand, the enslaved person wanted this
judicial intervention, the owner defended that such intervention could only
occur in cases of violence. In the absence of any homeland normativity on
the issue, the ius commune was mobilised as an important source to legitimise
authority, even at a time when it sought to limit the application and interpreta-
tion of the law to the homeland.

Judge José Arouche de Toledo ruled that the case was based on two facts:
the fact that the owner had “opened the price” when the slave was evaluated
by the couple’s inventory and the fact of the deceased couple’s permissiveness
that the enslaved man could buy his freedom. For the judge, Pedro had not

» o«

94  “denominacio geral a classe dos bens semoventes”, “lei alguma que prive ao proprietario
do dominio dos bens que elas lhes facultam como membro do Estado”, APESP, Autos
Civeis, Co3650, auto 3532, fol. 21v.

95 He refers to the following texts: Institutas, lib. 1, tit. 12 — De Quibus modis jus patriae
potestatis solvitur. Institutas do Imperador Justiniano, Trad. e notas de Bini, 2001, Codex
of Justinian, lib. 7, tit. 1; and Digest, lib. 35, tit. 1, fragment 92; APESP, Autos Civeis Co3650
auto 3532, fol. 22r.

96  Justinian’s Institutes, lib. 2, tit. IX — By means of which persons we can acquire, 3° We also
acquire that which is obtained through tradition by our slaves, whether they do so by
stipulation or for any other cause (...). Institutas do Imperador Justiniano, Trad. e notas de
Bini, 2001; APESP, Autos Civeis, Co3650, auto 3532, fol. 23r.
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proven “there was some contract by which himself and his heirs were bound
to manumit him” and, without this, such an obligation could not be passed
on to the heiress.9” The “general rule” of Ordenacdes Filipinas, Book 4, Title 11
had to be observed, “which absolutely inhibits that anyone can be forced to
sell his inheritance or property in which slaves are included under the name
of chattels”%8 To the judge, it was inadmissible that an enslaved person could
force a master to sell his freedom. In this case, the judge considered the need
for a contract obligating it.

Also, according to the judge, it was not possible to apply to the circum-
stances the limitation provided in paragraph 6 of that same title, which stated
that “in favour of liberty many things are granted against the general rules”,
since it “limited” the Moorish slaves and their right to ransom themselves.9®
With that, he acquitted the defendant and condemned Pedro to continue in
slavery.

While reading the lawsuit, it is interesting to notice that the judge engaged
directly with allegations through his marginal notes. In the libel where the
Pedro’s attorney mentioned the alvards of freedom for the children of enslaved
people in Portugal and Algarve, the judge wrote on the side that “this Alvard is
not for our case” 190 When the Pedro’s attorney claimed that there were “laws in
favour of freedom’, the judge questioned this, adding “where are these laws?"101
When the same lawyer insisted that one of the witnesses had proved the prom-
ise of manumission, the judge wrote “and not for this should the defendant be
compelled to forbear."102

The judge in question was an important character in the history of Séo
Paulo. He was a Coimbra-trained judge just after Pombal’s university reform,
and his interpretation of this case was based on what the Ordenagdes Filipinas
stated. He worked as a judge’s assistant in the ordinary court of the city of Sdo
Paulo and as a lawyer.19% He was a literate man with extensive knowledge, if we
consider that some ordinary judges had no training, and it might be possible to
argue that his decision could have been impacted by the Enlightenment when
he tried to impose the applicability of the Portuguese law on to this particular
case.

97  APESP, Autos Civeis, Co3650, auto 3532, fol. 24r.

98  APESP, Autos Civeis, Co3650, auto 3532, fol. 24v.

99  APESP, Autos Civeis, Co3650, auto 3532, fol. 24v.

100 APESP, Autos Civeis, Co3650, auto 3532, fol. 17r. Translated by the author.

101 APESP, Autos Civeis, Co3650, auto 3532, fol. 17v.

102 APESP, Autos Civeis, Co3650, auto 3532, fol. 18v.

103 He was assessor to the judge Alferes José da Cunha de Abreu between 1785 and 1786.
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Pedro was held in the public jail to be delivered to his owner. He appealed
to the Ouvidoria of Sdo Paulo. The fact that Pedro was in prison certainly made
things difficult for him; his lawyers began to withdraw from the case, claim-
ing that they had no information.!%4 After more than six months in prison, in
June 1794, a petition was delivered by him claiming that he was out of money
to pay the attorneys and asking that the proceedings be concluded. The ouvi-
dor ruled that the case was well sentenced in the first instance. Thus, Pedro
should return to the domain of his owner and pay the costs of the lawsuit.
This sentence was issued in November 1794. In May 1795, Pedro delivered a
new petition requesting the commendation (evaluation) and citation of
Maria Cardosa because he was appealing to the Tribunal da Relagdo of Rio
de Janeiro. The case was evaluated at 35,000 réis. Although Pedro was well
informed, had some support for his argument regarding the fair amount con-
cerning his worth in money and went to great lengths to mobilise all means
possible to compel his owner to accept the payment for his self-purchase and
grant him his freedom, a year later, on 31 May 1796, there was an agreement on
the case that described it as being considered deserted (deserta) at the request
of the owner.105

In this chapter, I argued that, from the beginning of the second half of the
18th century, the possibility of self-purchasing appears to have increased in Sdo
Paulo. The lawsuits of individuals in various judicial instances further estab-
lished the norm that an enslaved person could compel the owner to sell their
freedom through the judicial system because freedom had favour in law. This
notion received various reactions from different perspectives. Of the seven
freedom suits that used the argument that the owner had “opened the price”
in Sdo Paulo, in three of them the master was compelled to sell the enslaved
person’s freedom; in three further cases I could not determine the outcome
and in one case the petitioner remained enslaved.

4 Conclusions

Esperanca, Pedro and Manoel, along with many others, initiated legal proceed-
ings in an effort to compel their masters to recognise the amount determined
by the courts for their manumission. In a deeply unequal and violent soci-
ety, challenging the authority of masters was only possible when it had been

104 First, Manoel Eufrésio de Azevedo and then Jodo Moreira da Rocha.
105 APESP, Autos Civeis, Co3433, auto 3547.
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weakened in some way. These enslaved people knew how to seize opportuni-
ties during moments of crisis or changes in ownership to apply pressure for
their possibility to self-purchase.

The courts were spaces where lawyers and enslaved people created the
“opened the price” argument based on the willingness of masters to sell their
property. Through the use of letters, appraisals in inventories or promises, mas-
ters were brought into the public sphere. The “opened the price” argument was
a legally constructed one that encompassed numerous possibilities, based on
different evidence concerning the master’s willingness to sell. The normativi-
ties were created when enslaved people, attorneys and masters alike resorted
to the extensive framework of the ius commune to assert their own interpreta-
tions and arguments. Breaking away from the authority of the pater familias
was no easy feat, even though pragmatic normative literature favoured free-
dom. Selective interpretation of norms allowed the creation of local rights that
gained legitimacy with the authorities. The endeavour to broaden the con-
cepts of fairness within the various dynamics of slave relationships was a daily
occurrence in the courts. Law, as a social practice, was somewhat permeable
in accommodating diverse interpretations and disputes. It is not new in histo-
riography to recognise that judicial courts served as an arena of conflict. How-
ever, what must be understood is how the actions of these individuals who
experienced slavery influenced the formation and changing of norms concern-
ing freedom and enslavement, opening possibilities to use law to change their
statuses.

In this context, the possibility of an enslaved person to self-purchase using
the “opened the price” argument was a conceptual creation driven by the
action of enslaved people. It was constructed through the active involvement
of these individuals. Through their representatives, they utilised legal concepts
to demonstrate their ability to secure their freedom. The willingness of slave
owners played a crucial role in determining the right to freedom, and it was
through legal proceedings that the enslaved individuals were able to establish
this intention, employing speeches, promises, evaluations or documents that
might not have originally been intended to be used to secure their freedom.
In the absence of regulations regarding the right to manumission, enslaved
people and their representatives created norms that opened up opportunities
and challenged the authority of their masters, altering their daily lives. While
they could not completely overhaul the system, the analysis of these freedom
suits demonstrates that legal notions, practices and norms were influenced
and established through the participation of the enslaved people who fought
for legal change, despite it being an individual freedom.
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