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Sintese

1. O estado de excec¢dao no Direito Constitucional tem o propdsito de preservar a ordem
constitucional, tal implicando a necessidade paradoxal, embora temporariamente e segundo o
principio da proporcionalidade, da adog¢do de uma legalidade de exce¢do que permita o
refor¢co dos poderes publicos no combate as causas que o motivaram.

Se bem que, nas exigéncias atuais do Estado de Direito que o Constitucionalismo trouxe, o
estado de excec¢do constitucional viva o dilema de ter de ser, simultaneamente, eficiente o
bastante para afastar a crise que lhe deu origem, mas sem que essa acdo comprometa o
regresso a normalidade constitucional.

2. A Teoria do Estado de Excec¢do Constitucional, nos seus ultimos desenvolvimentos, permite
observar o fenémeno numa dupla vertente:

— De singular estrutura de defesa extraordinaria da Constituicdo, na sua intensidade,
amplitude e temporariedade;

— De vicissitude constitucional prépria, com caracteristicas diversas de todas as outras,
repercutindo-se sobre a Constituicao, fazendo desabrochar uma ordem constitucional
alternativa.

! Professor Catedratico de Direito, Advogado e Jurisconsulto (jorgebacelargouveia@live.com —
www.jorgebacelargouveia.com). Presidente do Conselho Fiscal da Ordem dos Advogados

Portugueses. Presidente do Instituto de Direito e Segurancga.
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3. Portugal também incorporou ao longo da sua histéria constitucional diversos instrumentos
de estado de excecdo, prevendo a atual Constituicdo da Republica Portuguesa de 1976 os
institutos do “estado de sitio” e do “estado de emergéncia”.
O seu regime juridico — que se condensa em fontes constitucionais, internacionais e legais —
deve ser estudado considerando os seguintes tdpicos:

— Os pressupostos facticos que o justificam;

— As fases do procedimento para a sua declaragéo;

— Os efeitos materiais, organizatdrios, espaciais e temporais da decisdo de excecdo,
bem como as respetivas vicissitudes de execuc¢ao e extingao;

— O controlo — politico e judiciario — que o estado de excecdo decretado requer.

1. O sentido do estado de excegao constitucional
I. O estado de excegdo constitucional® pode ser definido como a alteragdo fundamental da
ordem constitucional, de vigéncia transitdria, que reforca o poder publico, fundada na

ocorréncia de situacdes de anormalidade que lhe séo lesivas, visando pér-lhes cobro®.

Il. Sdo trés, deste modo, os elementos constitutivos deste conceito de estado de excecdo
constitucional:

— Um elemento material: “a alteracdo fundamental do ordenamento juridico-
constitucional”;

— Um elemento funcional: “reforcando o poder publico em ordem a cessa¢do das
situagdes de anormalidade”;

— Um elemento temporal: “com uma duracdo temporaria”.

? Sobre o estado de excecdo em geral na doutrina portuguesa, v. MARCELO REBELO DE SOUSA, Direito
Constitucional, Braga, 1979, pp. 174 e seguintes; CARLOS BLANCO DE MORAIS, O estado de exceg¢do, Lisboa,
1984, pp. 11 e seguintes; ANTONIO DAMASCENO CORREIA, Estado de sitio e estado de emergéncia em
Democracia, Lisboa, 1989, pp. 111 e seguintes; JORGE BACELAR GOUVEIA, Os direitos fundamentais atipicos,
Lisboa, 1995, pp. 457 e seguintes, O estado de exce¢do no Direito Constitucional, Coimbra, 1998, |, pp.
557 e seguintes, e Il, pp. 781 e seguintes, Manual de Direito Constitucional, 11, 62 ed., Coimbra, 2016, pp.
1019 e seguintes, Direito da Seguranga, Coimbra, 2018, pp. 327 e seguintes, e Estado de Exce¢cdo no
Direito Constitucional — uma perspetiva do Constitucionalismo Democrdtico, Coimbra, 2020, p. 13 e
seguintes; JORGE MIRANDA, Manual de Direito Constitucional, 1V, 42, Coimbra, 2000, pp. 346 e seguintes; J.
J. GOMES CANOTILHO, Direito Constitucional e Teoria da Constituigdo, 62 ed., Coimbra, 2003, pp. 1099 e
seguintes.

? Cfr. JORGE BACELAR GOUVEIA, O estado de excegdo..., I, pp. 1265 e seguintes.
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lll. Porém, a cabal compreensdo do estado de excec¢do no Direito Constitucional deve
perspetiva-lo sob trés vertentes, além daquilo que ele é como vicissitude constitucional
prépria’:

— O estado de excec¢lio como manifestacéo especifica do poder politico;
— O estado de exce¢Go como ordenamento constitucional auténomo;

— O estado de excecéio como principio geral de Direito Constitucional.

2. Estado de excecdo e poder constitucional

I. O poder de excegdo constitucional localiza-se, num primeiro momento, no conjunto das
fungbes constituidas, na medida em que o respetivo fundamento de validade se retira sempre
da ordem constitucional estabelecida, e é, por natureza, uma figura pertencente a
regularidade constitucional, atuando segundo os quadros constitucionais estipulados.

Para ser um poder constituinte, jamais se sujeitaria as constri¢des que conceptualmente se lhe
reconhecem, sobretudo no principio da retornabilidade a ordem constitucional pré-existente”.
Por outro lado, o poder de exceg¢do constitucional ndo se pode ilustrar pelo principio da
Kompetenz-Kompetenz, visto que nao se lhe encontra a capacidade para se auto-organizar,
mas apenas de se exercer segundo o esquema previamente tragado, por mais vago que seja.

E depois no plano material, hd um conjunto de opg¢des, de nivel constitucional, que lhe estdo
vedadas.

Il. A sua especificidade joga-se, pois, no seio das fun¢des constituidas do Estado, na mdxima
intensidade que se permite ao exercicio do poder constituido, com as trés dimensbes
conceptuais referidas:

(i) A alteracdo material da ordem constitucional, em termos radicais se necessario;
(ii) Para reforcar o poder publico, em detrimento da comunidade politica, a partir da

verificagdo de um conjunto de causas desestabilizadoras da ordem constitucional, com o fito
de esta preservar;

* No estrangeiro, os contributos a respeito do estado de exceg¢do sdo iniumeros, cumprindo referir os
seguintes: RAFAEL BIELSA, El estado de necesidad en el Derecho Constitucional y Administrativo, Buenos
Aires, 1957, pp. 56 e seguintes; GENEVIEVE CAMUS, L’état de nécessité en Démocratie, Paris, 1965, pp. 9 e
seguintes; GERARDO MORELLI, La sospensione dei diritti fontamentali nello Stato Moderno, Milano, 1966,
pp. 1 e seguintes; PIETRO PINNA, L’'emergenza nell’ordinamento costituzionale italiano, Milano, 1988, pp. 1
e seguintes; FRANCISCO FERNANDEZ SEGADO, El estado de excepcion en el Derecho Constitucional Espaiiol,
Madrid, 1978, pp. 11 e seguintes; PEDRO CRUZ VILLALON, Estados excepcionales y suspension de garantias,
Madrid, 1984, pp. 13 e seguintes; GIORGIO AGAMBEN, Homo sacer, Belo Horizonte, 2007, pp. 25 e
seguintes, e O estado de excegdo, Lisboa, 2010, pp. 11 e seguintes; AAVV, Traité de Droit de la Police et
de la Sécurité, Paris, 2014, pp. 301 e seguintes.

> Cfr. JORGE BACELAR GOUVEIA, O estado de excegdo..., I, pp. 1438 e seguintes.
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(iii) Durante um periodo limitado de tempo, nunca a titulo definitivo.

Por isto se conclui que o poder de exce¢@io constitucional, no conjunto das fungbes estaduais
constituidas, é aquele que mais altera a Constituicdo e, por isso, é também aquele que, de uma
perspetiva quantitativa e qualitativa, mais proximo se encontra do poder constituinte.

lll. Todavia, a maior profundidade do poder de exce¢do — com a concomitante conclusdo de
qgue ndo pode estar sujeito a limites materiais idénticos aos que caracterizam a revisdo
constitucional — acarreta que, do ponto de vista teorético, ndo sejam postas em questdo varias
realidades constitucionais, que funcionam como seus limites.

A amplitude do contelddo do estado de excecdo, quebrando principios que fazem parte da
identidade constitucional, ndo se pode julgar como total, havendo a assinalar, na verdade,
alguns pontos que delimitam negativamente a sua agao:

— Hd, em primeiro lugar, os limites materiais que se impdem tendo em consideragéo os
padrbes éticos transcendentes ao poder constituinte, embora a sua proje¢do no
contexto do estado de exce¢dao se assuma como algo externo ao respetivo poder, do
mesmo modo que é externa a qualquer manifestagdo do poder publico, maxime do
constituinte, que também nao pode tolher;

— Hd, em segundo lugar, os limites estruturais dependentes do facto de o estado de
excecdo ser uma realidade prevista pela ConstituicGo da Normalidade, quer em termos
de fundamento de validade, quer em termos do regime da amplitude dos respetivos
efeitos; ele ndo é uma figura que se possa apresentar a margem da ordem
constitucional existente e pressupde-na nos estritos limites positivos e internos que a
mesma lhe fixa; a extensdo desses limites é varidvel, embora os mesmos devam nao
apenas conformar-se com o principio do Estado de Direito como também ndo ser de
tal modo ténues que inviabilizem o regresso a normalidade constitucional;

— Hd, em terceiro lugar, os limites funcionais, inerentes a sua propria eficdcia: se é
construido para resolver uma situag¢do de crise, sé deve permitir as atuacbes que se
mostrem vidveis no contexto da resolugcdo dessa crise; mas se as duas limitacdes
anteriores se apresentam como abstratamente definiveis, no plano do Direito
Suprapositivo e no do Direito Constitucional Positivo, estes ja decorrem da
configuracdo concreta de cada estado de excecdo e das singularidades que cada
sistema possui levando em linha de conta as opg¢bes que se possam colocar ao
legislador, constitucional e infraconstitucional.
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3. Estado de exceg¢do e ordenamento constitucional

I. O estado de exce¢do como ordenamento constitucional auténomo®, nos termos da sua
propria definicdo, ndo deixa de se relacionar com o Direito Constitucional da Normalidade,
ressaltando logo a vista a existéncia, ali, de normas de tipo excecional, pois que o respetivo
contetido — tendo por base pressupostos especificos e prosseguindo o objetivo de terminar
com a situacdo de anormalidade, ao transformar a ordem constitucional por forma a implicar a
mudanca dos respetivos principios identificadores — plasma-se na ado¢do de uma regulagdo
juridico-constitucional contrdria as orientacbes gerais substanciais que enformam o
ordenamento constitucional.

Pode também haver normas especiais, além das normas excecionais, no estado de excecdo
como ordem juridica prépria. E que, efetivamente, mesmo nas situacdes de crise
constitucional, ndo é possivel prescindir-se de alguns desses principios e a atuacdo excecional
assim se mostra como meramente adaptativa de alguns deles, ndo tendo de ser-lhes sempre
visceralmente contrdria.

A intervencdo dos efeitos excecionais constitucionais, ndo sendo neste contexto tdo drastica
quanto no caso das normas excecionais, incorpora regras especiais, conformando o sistema
constitucional geral aos tempos de crise’.

Este € um caso que se exemplifica com as normas que determinam a acelera¢do da produgado
dos atos de excec¢do ou que reforcam os mecanismos de controlo da legalidade excecional.

Il. Mais: o estado de exceg¢lo constitucional, por defini¢Gio, corresponde a uma ordem
constitucional parcelar, e jamais total, sendo a regula¢éo do estado de excegdo, a despeito das
suas evidentes singularidades, uma regulagdo parcial por referéncia a ordem constitucional da
normalidade.

A cabal ordenagdo da excegao constitucional sé tem sentido quando complementada pelo
recurso as normas constitucionais da normalidade, caso contrdrio nem sequer se falaria de
normas excecionais ou de normas especiais, que sé o sdo por relacdo com as normas gerais.

A regulagdo de exceg¢ao nunca é uma regulagao exclusivista, no propdsito de sé admitir normas
que tenham que ver especificamente com os respetivos principios ordenadores.

lll. O mais complicado é saber em que termos o estado de exce¢do constitucional se afigura
relevante perante a auséncia ou insuficiéncia da previsdo do mesmo por parte do Direito
Constitucional Positivo, sendo certo que os avangos que hodiernamente se reconhecem no
estado de excegao determinam que as fontes normativas do mesmo, como instituicao
inevitavel a preservacdo da ordem constitucional, devam ser devidamente consagradas nas
Constitui¢Oes Positivas.

® Cfr. JORGE BACELAR GOUVEIA, O estado de excegdo..., Il, pp. 1446 e seguintes.
7 Este é um caso gue visivelmente se exemplifica com as normas que determinam a aceleragdo da
producdo dos atos de excec¢do ou que reforcam os mecanismos de controlo da legalidade excecional.
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IV. Mas se essa regulacdo juridico-constitucional nao existir?

Do ponto de vista juspositivo, é forcoso aceitar que este vazio ou deficiéncia regulativa se
traduz numa situagdo de lacuna do Direito Constitucional, a ser preenchida nos termos por que
a mesma nele se equaciona.

Por mais rigido que se apresente, o texto constitucional jamais ignorara esta realidade,
devendo integrar-se a lacuna constitucional dos poderes de necessidade, conferindo esses
poderes sempre que os respetivos pressupostos se verifiquem, cessando os seus efeitos logo
que a situacdo de necessidade termine.

O respetivo preenchimento deve ser feito segundo os processos que o Direito Constitucional
disponibiliza para a tarefa de integracao das suas lacunas. Mas a lacuna que se verifica é mais
uma lacuna de excecdo e ndo tanto uma lacuna de requlamentacdo: o problema ndo estd
tanto em ndo haver qualquer resposta, o problema estd mais em haver uma resposta
inapropriada, que néo permita resolver os problemas. Dai que a solugdo da lacuna se deva dar
criando normas excecionais e de duragdo tempordria.

A relevancia da necessidade constitucional, do ponto de vista mais restrito do estado de
excecdo constitucional, refrange a aplicacéo de um principio constitucional de defesa da ordem
constitucional, perante a auséncia ou a deficiéncia de mecanismos destinados a sua protecdo
extraordindria.

V. Por tudo isto, o regime do estado de excegdo constitucional tornou-se, assim, um dos
elementos da reserva de Constituicdo, pela qual se exige a qualquer texto constitucional a
disciplina desta matéria.

Outra coisa ndo seria concebivel, de resto, em funcdo de alguns aspetos que definem o estado
de exce¢do com uma inequivoca projecao na érbita constitucional, como no-lo mostra cada
um dos seus elementos constitutivos®:

a) O elemento material — implicando a compressdo de direitos fundamentais e a
reorganizacdo dos poderes do Estado, maxime do poder executivo;

b) O elemento funcional — atendendo as situa¢des que pdem em causa a identidade
estrutural do Estado, com que é dotada certa Constituicdo, em nome do combate as
mesmas através da sua alteragao substancial;

c) O elemento temporal — pela necessidade de a temporariedade da excegdo ser
associada ao desejo efetivo de retorno a ordem constitucional da normalidade.

¥ Como escreve GIORGIO AGAMBEN (O estado de excegdo, p. 45), “A teoria da necessidade ndo é mais,
aqui, do que uma teoria da exce¢do (dispensatio), em virtude da qual um caso especifico é subtraido a
obrigacdo da observagdo da lei. A necessidade ndo é fonte de lei nem sequer propriamente suspende a
lei; limita-se a subtrair um determinado caso a aplicacdo literal da norma”.
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4. O reconhecimento do estado de exceg¢ao constitucional no Direito Portugués

I. A positivacdo do estado de exce¢do no Direito Constitucional Portugués esteia-se nas figuras
do estado de sitio e do estado de emergéncia:

— A primeira com raizes no Constitucionalismo Portugués porque introduzida na
Constituicdo de 1911; e

— A segunda criada, originalmente, com a Constituicdo da Republica Portuguesa de
1976 (CRP).

Il. Na sua esséncia, o regime constitucional do estado de sitio e do estado de emergéncia foi
logo definido na versdao primitiva da CRP, tendo as posteriores revisGes constitucionais
efetuado alteracBes de pouca monta’, podendo, em resumo, registar-se dois diferentes
contributos:

1) A revisdo constitucional de 1982 — por um lado, a maior democratizagcdo do
procedimento decisério do estado de excecdo, em decorréncia, em geral, da maior
democraticidade alcangada no sistema de governo portugués mercé da
substituicdo de um o6rgdo de cariz militar e revoluciondrio (o Conselho da
Revolucdo), sendo a respetiva intervencdo de tipo autorizativo trocada por uma
intervengdo de tipo consultivo a cargo do Conselho de Estado; por outro lado, o
aperfeicoamento garantistico que se obteve através do aumento do ndmero
expresso de direitos fundamentais que passaram a ser insuscetiveis de suspensdo
na pendéncia das situa¢des de exce¢do;

2) A revisdo constitucional de 1989 — muito menos importante do que a primeira,
esta revisdo caracterizou-se por um melhoramento técnico-juridico do regime do
estado de excecdo, com o esclarecimento de duvidas que a redagdo inicial tinha
suscitado na doutrina, sobretudo na disciplina dos aspetos juridico-formais da
declara¢do do estado de excegao.

lll. As fontes normativas da regulagdo do estado de excegdo ndo se limitam ao texto
constitucional, havendo que realgar tanto as fontes internacionais como as fontes legais™®.

No plano internacional, Portugal encontra-se vinculado aos sistemas de protecao dos direitos
do homem da Organiza¢do das Nag¢des Unidas e do Conselho da Europa, pelo que também por
aqui se aplicam os respetivos textos.

Repare-se que, ndo obstante ter havido a formulacdo de algumas reservas por parte de
Portugal, em matéria das derroga¢des aos direitos do homem que sdo previstas no Pacto
Internacional de Direitos Civis e Politicos e na Convencdo Europeia dos Direitos Humanos ndo
se depara com qualquer desvio relativamente ao regime que é formulado, respetivamente,
nos seus arts. 4.2 e 15.9, assim plenamente aplicaveis na Ordem Juridica Portuguesa.

® Cfr. JORGE BACELAR GOUVEIA, O estado de excecgdo..., |, pp. 557 e seguintes.
1% Cfr. JORGE BACELAR GOUVEIA, O estado de excegdio..., |, pp. 608 e seguintes, e pp. 622 e seguintes.
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IV. No plano legal, o regime constitucional do estado de exce¢céio é amplamente desenvolvido
por uma lei que apenas trata destas matérias — a Lei sobre o Regime do Estado de Sitio e do
Estado de Emergéncia (LRESEE) (Lei n.2 44/86, de 30 de setembro, com alteracdes posteriores),
que integra os seguintes capitulos, nos seus 28 artigos:

— Capitulo | — Disposi¢Oes gerais

— Capitulo Il — Do estado de sitio e do estado de emergéncia
— Capitulo lll — Da declaragao

— Capitulo IV — Da execucdo da declaracdo

— Capitulo V — Do processo da declaragdo

Apesar do seu cardcter especifico, esse ndao vem a ser o Unico diploma pertinente porque outra
legislacdo existe que, pontualmente, cuida de aspetos relacionados com o regime do estado de
excecdo: a legislacdo sobre referendos, a legislagdo sobre a responsabilidade penal dos
titulares dos cargos politicos ou a legislacdo sobre a defesa nacional e as forgas armadas.

5. Os pressupostos do estado de excegao

I. O texto constitucional, em matéria de pressupostos do estado de excec¢do, considera trés
situacdes possiveis para se levar a cabo a respetiva decretagdo:

1) A “agressao efetiva ou iminente por forgas estrangeiras” — uma situagdo de
caracter militar internacional, em que se regista a ofensa da integridade territorial
do Estado;

2) A “grave ameaca ou perturbagao da ordem constitucional democratica” — uma
situacdo de cardcter politico-institucional, na qual se pée em causa a estrutura
constitucional do Estado, nos seus aspetos e principios nucleares;

3) A “calamidade publica” — uma situacdo de cariz social, de elevados prejuizos e
gue atinge um grande numero de pessoas, causada por acidentes tecnolégicos ou
por catdstrofes naturais (cfr. o artigo 19.2, n.2 2, da CRP e o arts. 1.2, 8.2 ¢ 9.2 da
LRESEE).

Il. Estes pressupostos da decretacdo do estado de exce¢do ndo sdo isentos de critica, varias
tendo sido as duvidas levantadas, quer quanto a sua formulagdo, quer quanto ao seu numero.

Quanto a sua formulagdo, a apreciagdo de cada um destes pressupostos forca a conclusdo de
gue ndo existe um critério Unico subjacente a sua escolha como causas do estado de excecao.
Para cada um deles foi decisivo um peculiar elemento que se teve em mente: causas humanas
— agressao externa e perturbagdo da ordem constitucional — e causas naturais — calamidade
publica; causas externas — agressdo por forgas estrangeiras — e causas internas — perturbacao

' Cfr. JORGE BACELAR GOUVEIA, O estado de excegdo..., ll, pp. 781 e seguintes.
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da ordem constitucional e calamidade publica; causas territoriais — agressdo externa — causas
politicas — perturbagdo da ordem constitucional — e causas sociais — calamidade publica™.

O que de mais condendvel se encontra na tipificacdo destes pressupostos é a respetiva parcial
sobreposicdo, assim se obliterando muito do alcance autonomo que pudessem ter. A tipificacdo
esta longe de corresponder a uma separagdo rigorosa dos factos que podem originar o estado
de excegdo: os dois primeiros pressupostos oferecem muitas areas de coincidéncia. A
“agressdo por forgas estrangeiras” coincide, em parte, com a violagdo de alguns principios que
fazem parte da “ordem constitucional democratica”, como é inequivocamente o caso do
principio da integridade territorial do Estado Portugués™.

Quanto ao seu numero, o pluralismo dos pressupostos do estado de excecdo ndo permite
cabalmente resolver uma outra importante questdo de ordem geral, relativa ao caracter
aberto ou fechado desses pressupostos facticos. E uma duvida que sempre se coloca quando
se esta em face de uma tipologia juridica, por definicdo plural.

Todavia, o texto constitucional é, a este respeito, mais concludente, ao afirmar que o
“...estado de sitio ou o estado de emergéncia s6 podem ser declarados...” (artigo 19.2, n.2 2,
primeira parte, da CRP). Trata-se, na verdade, da afirmagdo constitucional do numerus clausus
dos pressupostos do estado de excecdo, feita de um modo expresso, dispensando o labor
doutrinario da tarefa de proceder a sua determinacdo ™.

lll. A ideia da seguranca integra varios dos pressupostos do estado de excecdo, e ndo apenas
nos tipos de excecdo tradicionalmente considerados politico-militares, que em grande medida
justificam o estado de sitio: a agressao militar ou a sublevacao.

Também o estado de excec¢do social, que se prende com disrup¢des sociais, pode acolher a
dimensdo da seguranga, na sua vertente de necessidade de prote¢do social em face da
ocorréncia de catastrofes naturais e acidentes graves.

6. A decretacao do estado de excegao

I. No que tange & decretagdo do estado de sitio e do estado de emergéncia®, regista-se um
procedimento em que se envolvem os diversos 6rgdos do Estado, com isso se atestando, alias,
a importancia que a CRP quis atribuir a situacdo de excec¢do constitucional (cfr. os arts. 102 e
seguintes e 23.2 e seguintes da LRESEE):

a) A iniciativa do Presidente da Republica: perante o preenchimento dos
respetivos pressupostos, cabe ao Chefe de Estado tomar oficiosamente a

12 Cfr. JORGE BACELAR GOUVEIA, O estado de excecdo..., Il, p. 808.

'3 Cfr. JORGE BACELAR GOUVEIA, O estado de excegdo..., |1, pp. 809 e 810.

' Cfr. JORGE BACELAR GOUVEIA, O estado de excecdo..., Il, p. 810.

' Cfr. JORGE BACELAR GOUVEIA, O estado de excegdo..., I, pp. 1025 e seguintes.

DICIARIOS -

TRO
4 -)DE/ESTUDOS 33 3



ESTADO DE EMERGENCIA - COVID-19 - |MPL|CA§6ES NA JUSTICA me——

2. Jorge Bacelar Gouveia

iniciativa de p6r em marcha um procedimento para declarar o estado de sitio e o
estado de emergéncia, elaborando para o efeito um projeto de declaracao;

b) A audig¢do, a titulo instrutdrio, do Governo: havendo a inten¢do de iniciar o
procedimento, o Presidente da Republica deve consultar o Governo, que emite
parecer obrigatério e ndo vinculativo;

c) A autorizacdo da Assembleia da Republica: o projeto de declaragao,
devidamente acompanhado do parecer do Governo, é depois submetido a
apreciacdo da Assembleia da Republica, que lhe concede ou n3do a sua
autorizacdo, nao podendo, em todo o caso, introduzir-lhe emendas;

d) A decisdo final do Presidente da Republica: havendo a autorizagdo
parlamentar, cabe ao Presidente da Republica a ultima palavra, decretando ou
ndo o estado de sitio e o estado de emergéncia, exatamente nos termos
propostos (tendo ainda de contar com a referenda ministerial).

Il. Comprovada a natureza plurisubjetiva do ato de exceg¢do, conglomerando, primeiro, o ato
de aprovacgdo parlamentar prévia (dito de “autorizacdo da declaracdo do estado de exce¢do”)
e, depois, o ato presidencial/governativo de aprovacdo final do estado de excecdo (dito de
“declaracdo do estado de exce¢do”), é de observar o modo como se organizam essas relacdes
intersubjetivas, que tanto podem ser simétricas como assimétricas, em razdo da igualdade ou
desigualdade da posi¢cdo de cada uma das partes envolvidas no momento decisério que se
analisa.

Ressalta-se a posicdo proeminente do Chefe de Estado na conformacdo do ato de excecdo: é a
ele que compete a elaboracdo da proposta de ato de excecdo que se submete a Assembleia da
Republica, que é in totum aprovada ou rejeitada, dai se seguindo os demais tramites até a
perfeicdo do ato de excecdo.

Esta proeminéncia funcional do Chefe de Estado ndao é uma proeminéncia na fase constitutiva
da decisdo da exce¢do, mas sim no momento anterior da preparacao da decisdo, pelo que no
momento constitutivo as vontades dos trés érgaos sao rigorosamente homélogas.

A ampla liberdade de que o Presidente da Republica beneficia até ao momento de solicitar,
junto do Parlamento, a aprovacdo do ato de excecdo contrasta bem com o caracter
meramente optativo de que se reveste a sua intervencdo na fase da decisdao do estado de
excegao.

Este paralelismo de vontades decisérias no estado de excecdo permite qualificar tal ato,
enquanto ato complexo ou pluri-subjetivo que é, como um ato pluri-subjetivo ou complexo
simétrico, no qual o peso de cada uma dessas trés vontades singulares é sempre o mesmo: o do
exercicio de uma liberdade de opgao, cada uma no seu momento procedimental préprio,
quanto a decretagdo ou ndo decretacdo do estado de excegao.

TRO
4 .| BE/ESTUDOS 34 3
DICIARIOS :



ESTADO DE EMERGENCIA - COVID-19 - |MPL|CA§6ES NA JUSTICA me——

2. Jorge Bacelar Gouveia

Ndo ha, em qualquer uma dessas vontades, a possibilidade do exercicio de vontades
normativamente mais intensas, como as que pudessem derivar da liberdade de conformacao
do conteldo da declaragdo do estado de excegdo. Esta, depois de iniciado o procedimento
parlamentar, fica rigidamente fixada, s6 podendo ser contornada pela abertura de um novo
procedimento.

lll. A comparacdo da distribuicdo deste poder de decretagdo por estes trés drgdos com a
organizacdo do poder do Estado que o sistema de governo portugués prevé suscita o interesse
de saber se ha ou ndo correlacdo entre a primeira micro-solucdo e esta outra macro-solucdo
de exercicio do poder politico do Estado. Essa questdo tem também um notério significado
porque a Histdria do Direito Constitucional Portugués nos mostra existir sempre uma linha
evolutiva constante, ao arrepio dos multiplos e diversos sistemas de governo que foram sendo
experimentados.

Pode verificar-se que ndo existe uma identidade de pontos de vista entre a conce¢éo global do
poder publico, plasmada no sistema de governo semipresidencial atipico ou imperfeito adotada
pela CRP, e as opgbes concretas tomadas em sede de procedimento do estado de excec¢éio.

E certo que as interven¢des decisérias no estado de exceg¢do, ainda que temporalmente
diversas, dizem respeito aos trés érgdaos em torno dos quais se erguem os trés componentes
do sistema do governo: o Chefe de Estado, o Parlamento e o Governo. Mas ndo é menos
verdade que o trilateralismo que se verifica no procedimento de decreta¢cdo do estado de
excec¢do ndo corresponde exatamente ao peso especifico de cada um desses érgdos no sistema
de governo, no qual a componente presidencial se apresenta enfraquecida, sendo a
governamental uma emanagao da parlamentar.

Pode assim dizer-se que o paralelismo entre o poder de decretacdo do estado de excecdo e a
concreta distribuicdo do poder do Estado por esses 6rgaos do sistema de governo portugués
so é atingido no plano formal da convivéncia dos trés érgdos politicamente ativos, sendo
depois de discernir as suas posicdes especificas.

O reflexo, no micro-aspeto do regime de decretacdo do estado de excecdo, da distribuicdo dos
poderes segundo o sistema de governo, se é certo que corresponde, grosso modo, a ideia do
sistema de um empenho coletivo, ndo deixa de ser significativo, por outro lado, a luz do
principio da separacdo e interdependéncia de poderes que a CRP consagra.

Este “empenho coletivo” dos drgdos politicos de soberania vem a traduzir uma das
modalidades mais densas de concretizagdo do conceito de “interdependéncia de poderes”,
precisamente através da participacao de varios érgaos de soberania, segundo a respetiva e
mutua corresponsabilizacado.

Nado sdao frequentes os momentos em que a CRP entende ser necessario contar com uma
colaboracao organico-funcional tdo intensa e abrangente, decerto ilustrativa da importancia
gue o estado de exce¢do desempenha no contexto constitucional. E até se pode afirmar que,
por via desta colaboracdo, a decretacdo do estado de excecdao é, no seio dos concretos
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poderes constitucionais, aquela que porventura surgird como mais estritamente partilhada e,
ao mesmo tempo, controlada.

Esta concecdo de partilha do poder de decretar o estado de excegdo, em certo sentido, situa-
se nos antipodas da concecdo liberal da separacdo de poderes e marca, decisivamente, a
evolugdo que neste dominio se verificou™®.

7. A execucado do estado de excegao

I. O entendimento da LRESEE, na matéria a que chama de “execucdo do estado de excecdo”,
confirma, em primeiro lugar, o sentido administrativo das entidades a quem incumbe tal
tarefa, tal como se desenha no articulado constitucional®.

Do ponto de vista organizatdrio, a concretiza¢do da clausula constitucional geral de execugdo
administrativa do estado de exce¢Go — que consiste na tomada das providéncias necessdrias
para a reposicdo da ordem constitucional atingida — é confiada ao Governo, assim guindado a
posicdo de érgdo supremo da respetiva “direcdo”.

Il. No siléncio da LRESEE e da CRP, parece que tal incumbéncia de direcdo da execug¢do do
estado de excegdio repousa no Conselho de Ministros.

E esta a instancia governamental a quem compete praticar atos de idéntica natureza, como a
aprovacdo de regulamentos de execugao das leis em geral, além de possuir uma competéncia
politico-administrativa residual.

A gravidade dos efeitos de execugdo nao justificaria, por si sé, solucdo diferente, esta sendo a
que mais conforme estd com o dramatismo da situacdo de crise, implicando a presenca dos
diversos membros do Governo, até porque quase todos eles se apresentam implicados nas
consequéncias da execugao administrativa de qualquer estado de excegdo.

lll. Do ponto de vista funcional, a dire¢do da execucdo do estado de excecdo atribuida ao
Governo mede-se, por outro lado, pela faculdade que se lhe comete quanto a expressdo do
poder regulamentar de execu¢do administrativa do estado de excecdo, alids, em exclusivo
relativamente a outros eventuais focos de poder regulamentar.

O facto de ser cometida ao Governo a direcdo da execucdo do estado de excecdo, na veste de
Conselho de Ministros, determina que também seja esta a instancia competente para a
respetiva promanagao.

IV. Quanto a respetiva forma, ndo se estabelece a necessidade de decreto regulamentar, que é
a extrinsecacdo mais solene dos regulamentos governamentais, o que tem consequéncias em

16 Cfr. JORGE BACELAR GOUVEIA, O estado de excegdo..., Il, pp. 1125 e seguintes
Y7 Cfr. JORGE BACELAR GOUVEIA, O estado de excegdo..., I, pp. 1136 e seguintes
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termos de participagdo presidencial no momento do respetivo controlo, através da mera
assinatura:

(i) Nem essa é a forma para que aponta a LRESEE, que nada diz neste ponto;

(ii) Nem se trata de qualquer regulamento independente, porquanto se
executa a declaragdo do estado de excegao.

A conclusdo propende para considerar a resolucdo do Conselho de Ministros, a forma de ato
juridico-publico residual, em face do caracter externo destes regulamentos, ndo olvidando que
a instancia deliberativa é o drgdo executivo de tipo colegial.

V. Esse poder de dirigir a execugdo administrativa do estado de exce¢do nao é protagonizado,
porém, de um modo inteiramente livre, no plano formal. Incumbe ao Governo o estrito dever
de informar o Presidente da Republica e a Assembleia da Republica, enquanto drgdos de
decis@o do estado de excegdo, dos atos que tiverem sido tomados.

E um mero dever de informar que néo concede aos outros érgdos de soberania, relativamente
ao orgdo governamental, qualquer parcela do poder de execug¢Go administrativa do estado de
excegdo.

No entanto, desempenha bem a fun¢ao de habilitar os érgaos decisores da exce¢do a porem-
Ihe termo quando, por esses e outros elementos que forem disponibilizados, considerarem
dever extinguir o estado de exce¢do ou, numa outra hipdtese, introduzir-lhe modificagdes.

VI. A atribuicdo ao Governo do poder de dirigir a execucdo administrativa do estado de
exce¢dao — uma vez que, ndao sendo necessariamente de ambito nacional, pode suscitar uma
aplicacdo territorial parcelar das respetivas medidas — aconselha a perspetivar as
competéncias que, na execu¢do administrativa, podem ser conferidas a outras autoridades
que, mais ou menos intensamente, partilhem do poder administrativo do Estado, no dmbito da
sua Administragdo Direta.

Na execucdo administrativa do estado de excecdo, para |4 da direcdo que incumbe ao
Governo, hd o envolvimento de entidades administrativas regionais e locais, assim se
diferenciando, para cada uma delas, entre o estado de sitio e o estado de emergéncia. Nesta
relacdo que se estabelece entre o Governo, como 6rgao administrativo de cldpula na execugao
do estado de excecdo, e outras entidades administrativas que com ele colaboram, encontram-
se duas modalidades, territorialmente raciocinando, de execu¢dao administrativa do estado de
excecao, as quais se juntam a uniforme execugdo nacional:

— Uma execugdo nacional (independentemente do tipo de territério de aplicacdo);
— Uma execucgdo regional (insular); e

— Uma execugdo local (continental).
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VII. Esta descricdo do poder excecional de administrar o Estado, em situacdo de estado de
excec¢do de natureza regional e local, leva a identificacdo de trés fendmenos bem distintos que
ocorrem na organiza¢do administrativa:

1) A extensdo da aplicacdo da Administracdo Militar Estadual Direta, através da
substituicdo ou subordinacdo da administracdo civil, no ambito regional e no ambito local, com
a atribuicdo da chefia da atividade administrativa aos respetivos comandos militares no estado
de sitio;

2) A participacdo dos Representantes da Republica na execugdo regional do estado de
emergéncia, oOrgdos da Administracdo Periférica Interna do Estado, com funcbes
administrativas e politicas no ambito regional, neste caso exercendo uma competéncia
administrativa excecional.

E de realcar que estes fendmenos ligados a execu¢do administrativa do estado de excecdo
estdo longe de aparecerem como totais, somente se orientando, teleologicamente, segundo
certas modalidades que pouco transformam a organizacdo constitucional administrativa do
tempo da normalidade.

Aguela que aparece com maior efetividade prende-se com o estado de sitio, pelo alargamento
da componente da Administracdo Militar Direta do Estado a tarefas antes cometidas as
estruturas administrativas civis da normalidade, seja em termos de substituicdo, seja em
termos da sua subordinacdo aquelas.

Esta é bem uma modificacdo de matiz estrutural.

Nos restantes casos, porém, os fendmenos que se registam sdo mais ou menos de indole
funcional, estando em causa a intensidade dos poderes administrativos exercidos, ndo o
desaparecimento de estruturas administrativas da normalidade.

VIII. A execucdo administrativa do estado de excecdo, nas conexdes que se estabelecem com
outras estruturas administrativas, ndo se realiza apenas no seio da Administracdo Direta do
Estado e apresenta-se como do mesmo modo relevante no ambito da Administragao Estadual
Indireta, em que se verifica um fendmeno de devolucdo de poderes.

E a este respeito de mencionar a possibilidade conferida pela LRESEE, na pendéncia da
situacdo de excecdo, da nomeacdo de comissarios governamentais para “...assegurar o
funcionamento de institutos publicos, empresas publicas e nacionalizadas e outras empresas

de vital importancia nessas circunstancias...” (artigo 21.2 da LRESEE).

Esta situacdo relativa as entidades que se integram na Administracdo Indireta do Estado revela
a existéncia de um fendmeno de indole orgéanica, pelo qual se operam vicissitudes na
titularidade dos respetivos 6rgaos. A nomeacdo de comissdrios governamentais nos periodos
de excec¢do, conservando a competéncia administrativa normalmente exercida, é outra forma
de defender os interesses do Estado, ndo através do exercicio de um poder que externamente
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corrija atos de outrem, mas por intermédio da sua modelac¢do interna, pela escolha de pessoas
gue se encontram afinadas pelo diapasdao governamental, substituindo temporariamente os
titulares ordinarios dessas pessoas coletivas.

IX. Os efeitos organizatérios da execucdo administrativa do estado de excec¢do, em ligacdo com
esta ultima vicissitude, acabam mesmo por transbordar da fronteira da Administracdo Publica
e, por esta via, invadir zonas de atividade juridico-privada.

E o que a letra da LRESEE afirma, ao considerar ainda admissivel que estas nomeacdes
transcendam o ambito administrativo, respeitando as empresas que se considerem de “vital
importancia” (cfr. o artigo 21.2 da LRESEE).

O critério legal desta peculiar intervengdo governamental é ndo tanto o da natureza ou
estrutura das entidades intervencionadas quanto o da atividade que exergcam, em vista das
finalidades prosseguidas pelo estado de excecdo, ai independentemente da distingdo entre
entidades publicas e privadas.

Vigora, neste contexto, uma conce¢dao eminentemente pratica, segundo a qual se pretende
por ao servico dos objetivos do estado de excegdo aquelas atividades econdmicas que o
possam favorecer no seu objetivo de preservacdo da ordem constitucional.

8. A extingdo do estado de exce¢ao

I. Assim como nasce e se modifica no plano material, territorial e temporal, o estado de
excecdo também morre, ocorréncia que corresponde a uma séria preocupacdo regulativa para
que esse momento aconteca de preferéncia num curto lapso de tempo, por forga do principio
da sua vigéncia limitada.

Eis uma vicissitude que se plasma na extin¢éo do estado de excec¢do, mas dela ndo ha alusdes
constitucionais especificas™.

Il. E na LRESEE que devemos procurar uma resposta sobre o quadro possivel das espécies
extintivas do estado de excecdo, nela se evidenciando trés reconhecidas como tal, causas
assim consideradas nominadas (cfr. o artigo 13.2 da LRESEE):

1) A revogacao presidencial por cessagdo dos pressupostos;
2) O decurso do prazo de aplicacdo; e
3) A recusa da confirmacgdo parlamentar do ato de autorizagdo.

lll. Cabe, no entanto, perguntar se este quadro é completamente informativo a respeito das
situagdes que originam a extingdo do estado de excegdo.

'8 Cfr. JORGE BACELAR GOUVEIA, O estado de excegdo..., I, pp. 1159 e seguintes.
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A observacdo dos dados de regime que se oferecem, partindo do esquema geral das possiveis
causas de cessagdo da vigéncia da lei, forca-nos a uma resposta negativa, havendo que
considerar ainda trés outras causas, estas inominadas:

4) A revogacdo do estado de excecdo, por ato presidencial ou parlamentar, sem que
esteja especificamente ligada a cessacdo dos pressupostos;

5) A substituicdo de um estado de exceg¢do por outro estado de exce¢do menos
gravoso; e

6) A revogacdo do estado de excec¢do por revogacao superveniente do ato parlamentar
de autorizagdao ou de confirmacgao.

9. Os efeitos do estado de excecao
I. A decisdo de decretacdo do estado de excecdo — seja do estado de sitio, seja do estado de
emergéncia — assume-se como discricionaria, sendo delimitada pelo principio da
proporcionalidade, impondo a contencdo, segundo os termos exigentes deste principio
fundamental de Direito Publico®, dos seguintes efeitos®:

— Os efeitos materiais: na suspensao de direitos fundamentais;

— Os efeitos organizatdrios: na tomada das medidas administrativas apropriadas;

— Os efeitos territoriais: na escolha da parcela do territério nacional em que esses
efeitos vao ter lugar; e

— Os efeitos temporais: na duracao desses mesmos efeitos.

Il. Os efeitos de indole material implicam a suspensdo dos direitos, liberdades e garantias
previstos na CRP.

Os direitos, liberdades e garantias, tal como a generalidade dos direitos fundamentais,
destinam-se a ser exercidos no quotidiano da vida juridica.

Por isso, ndo basta a sua consagracdo formal no plano das fontes e importa, correlativamente,
gue possuam eficdcia, através da qual podem propiciar as vantagens que, por seu intermédio,
sdo atribuidas aos respetivos titulares.

Y E do seguinte teor o preceito constitucional que consagra o principio da proporcionalidade, que é o
artigo 19.9, n.2 4, da CRP: “A opgdo pelo estado de sitio ou pelo estado de emergéncia, bem como as
respetivas declaracdo e execugdo, devem respeitar o principio da proporcionalidade e limitar-se,
nomeadamente quanto as suas extensdo e duragdo e aos meios utilizados, ao estritamente necessario
ao pronto restabelecimento da normalidade constitucional”.

%% Cfr. JORGE BACELAR GOUVEIA, O estado de excegdo..., ll, pp. 814 e seguintes.
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A alusdo a “suspensdo do exercicio” implicita, obviamente, o congelamento dos poderes que
0s mesmos conferem aos respetivos sujeitos e que constituem um limite material da acdo do
poder publico.

lll. Os efeitos de cariz organizatério sdo muito mais limitados se comparados com os efeitos
materiais. De um modo geral, permite-se o reforco das competéncias administrativas do
Governo, érgdo que chefia a execucdo do estado de exceg¢do?, dizendo-se que “A declaragdo
do estado de sitio ou do estado de emergéncia confere as autoridades competéncia para
tomarem as providéncias necessdrias e adequadas ao pronto restabelecimento da
normalidade constitucional” (artigo 19.2, n.2 8, da CRP e artigo 19.2 da LRESEE).

Vé-se que o estado de excegdo provoca uma vicissitude de competéncia, alterando o esquema
existente na distribuicdo dos poderes publicos, dotando determinadas entidades de poderes
de que ndo gozam em circunstancias ordindrias.

Isso explica-se pelas caracteristicas que inerem ao exercicio da fungdo administrativa por parte
do Governo, ndo so a respetiva continuidade funcional, mas também a sua colegialidade
restrita, bem como ainda a disponibilidade sobre os meios materiais de uso da forca — as
policias e as forgas armadas.

IV. Relativamente as competéncias constitucionalmente estabelecidas dos érgdos de soberania
que nao sejam do foro administrativo, a orientagdo geral é a da respetiva intangibilidade, o
mesmo se dizendo no tocante aos 6rgaos das Regides Autdonomas.

Com a decretagdo do estado de exceg¢do, ndo se opera qualquer concentragao de poderes no
Governo, que vé unicamente os seus poderes administrativos reforcados, mantendo-se os
restantes 6rgdos no exercicio das suas competéncias ordinarias®.

A utilidade desta limitagdo constitucional depende, assim, da considerac¢do de trés categorias
de orgdos publicos, com solu¢Ges diferenciadas para cada um deles, com base num duplo
critério do nivel de consagracdao dessas instancias, bem como do tipo de competéncia que
exercem:
(i) Os orgdos de soberania e do governo proprio das regiées auténomas —
verifica-se sempre a intangibilidade da respetiva competéncia administrativa,
porque se trata da competéncia em geral destes drgdos constitucionais,
expressamente abrangida pela clausula de intangibilidade;

(ii) Os outros oOrgdos constitucionais — podem verificar-se vicissitudes de
competéncia administrativa, na configuracdao particular que se considerar

*! Cfr. JORGE BACELAR GOUVEIA, O estado de excegdo..., ll, pp. 940 e seguintes.

2 £ bem explicita sobre esse ponto a CRP, no seu artigo 19.2, n.2 7, ao prescrever que “A declaragdo do
estado de sitio ou do estado de emergéncia s6 pode alterar a normalidade constitucional nos termos
previstos na Constituicdo e na lei, ndo podendo nomeadamente afetar a aplicagdo das regras
constitucionais relativas a competéncia e ao funcionamento dos drgdos de soberania e de governo
proprio das regides autdnomas ou os direitos e imunidades dos respetivos titulares”.
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necessdria e adequada, mas apenas por for¢a do regime constitucional do
estado de excec¢do, num equilibrio determinado, por um lado, pela sua ndo
abrangéncia pela clausula de intangibilidade e, por outro lado, pelo facto de as
respetivas competéncias se encontrarem constitucionalizadas;

(iii) Os orgdos ndo constitucionais — as vicissitudes de competéncia
administrativa nem sequer dependem da situagdo de excegao constitucional,
podendo essa intervencdo fundar-se num qualquer outro titulo, ao ndo
possuirem relevo constitucional, mas simplesmente legal.

O estado de excegdo tem mesmo, em certos casos, o efeito contrario de congelar o exercicio
de outras competéncias constitucionais, as quais ndo podem ser exercidas enquanto se
mantiver a respetiva vigéncia: a proibi¢cdo da dissolugdo do Parlamento (cfr. o artigo 172.2, n.2
1, da CRP) ou a proibicdo da revisdo constitucional (cfr. o artigo 289.2 da CRP).

10. O controlo do estado de excegdo

I. O cuidado que o legislador constitucional p6és na elaboracdo de um regime do estado de
excecdo que respeitasse os exigentes vetores do Estado de Direito, de que a CRP justamente
se reclama, visualiza-se ainda no tipo de controlo que entende fazer incidir sobre os respetivos
atos?, de dois tipos:

— O controlo politico; e
— O controlo judicial.

Il. O controlo de natureza politica compete a Assembleia da Republica, a quem se atribui o
poder de fiscalizar, a posteriori, a execucdo do estado de exce¢do, com a aplicacdo da
responsabilidade politica — a demissdao do Governo por aprovagao de uma mogao de censura —
ou da responsabilidade penal — por indiciagdo através de comissdes de fiscalizacdo
parlamentar (cfr. o artigo 28.2 da LRESEE).

A CRP admite a existéncia, numa nitida transicdo entre o politico e o juridico, de um controlo
de tipo parlamentar a respeito da aplicagcao do estado de excegdo, competindo a Assembleia
da Republica, no ambito do rol das competéncias de fiscalizagao politica que |he cabem,
“Apreciar a aplicacdo da declaracdo de estado de sitio ou do estado de emergéncia” [artigo
162.9, al. b), da CRP].

N3o é esta a Unica competéncia de fiscalizacdo que a CRP prevé relativamente a varios atos do
Estado, mas esta levanta problemas especificos, que derivam nao apenas dos particularismos
do estado de excegao como da sempre incomoda conjugagao entre os controlos parlamentar e
jurisdicional dessa situacdo de crise.

%> Cfr. JORGE BACELAR GOUVEIA, O estado de excegdo..., I, pp. 1173 e seguintes.
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A LRESEE vem de certo modo completar a atribuicdo constitucional desta competéncia
fiscalizatéria parlamentar, ao mencionar o procedimento especifico a adotar para se conferir a
esse poder fiscalizatdrio uma forga real e operativa (cfr. o artigo 28.2 da LRESEE): situa-a
sempre no ambito a posteriori, depois de o estado de excegao ter sido extinto.

lll. O controlo de natureza jurisdicional efetiva-se, essencialmente, pelo Tribunal
Constitucional, a quem compete verificar a constitucionalidade dos atos de decretagdo e de
execucdo do estado de excecdao que tenham natureza normativa, incumbindo aos restantes
tribunais verificar a legalidade de atos, normativos ou ndo, bem como a aplicacdo da
responsabilidade penal e civil que decorra da sua pratica.

Sé a sujeicdo do estado de exce¢do a uma fiscalizagdo jurisdicional é que determina uma plena
jurisdicizagdo adjetiva de tal fendmeno. Curiosamente, no meio do elevado cuidado que a CRP
pds em regular tudo o que dissesse respeito a dindmica do estado de excecdo, a grande
dececdo encontra-se nesta matéria, em que nenhuma palavra é dita a respeito das
especificidades processuais que decerto este dominio imporia em sede de sindicabilidade
jurisdicional.

Esta conclusdo, todavia, ndo pode ser utilizada para colocar em duvida a efetiva submissao do
estado de exceg¢do ao controlo da juridicidade que constitucionalmente se encontra gizado.
Essa sujeicdo retira-se do facto de o estado de exce¢do, em nenhuma parte do texto da CRP,
surgir como um setor “imune” ou de fora da limitagdo material e formal que o ordenamento
juridico realiza, nem sequer o permitindo o préprio principio do Estado de Direito que insufla

todo o ordenamento constitucional portugués, ao facultar a todos o acesso a protegdo
jurisdicional.

A ponderacdo da singularidade especifica do estado de excec¢do acentua, por seu lado, essa
conclusdo: representando uma crise de consequéncias tdo profundas no ordenamento
juridico-constitucional e, por reflexo, noutros conexos setores do ordenamento juridico, ndo se
compreenderia que se pudesse desenvolver a margem da fiscalizacdo da respetiva
juridicidade, embora se deva admitir, neste particular, de diferentes cambiantes na vinculacado
dos 6rgaos decisores e executores aos parametros juridicos condicionadores do exercicio do
poder de excecao.

E a este respeito que a LRESEE toma a opg¢éio fundamental, como jd se analisou em sede de
direitos fundamentais que ndo podem ser suspensos, ao consagrar o principio geral do acesso a
via judicidria, com vista a defesa da legalidade de excegdo.

Os termos por que tal principio se encontra formulado, recordando o direito fundamental de
acesso a justica, situam-se da perspetiva dos cidaddos que se veem lesados nos seus direitos,
liberdades e garantias por atos de excec3o que infrinjam o ordenamento juridico de exceg3o. E
claro que se trata de um afloramento de um principio geral de acesso a justica para a
manutencdo da juridicidade de excecdo, ndo aparecendo apenas como uma visao especifica de

protecdo dos cidad3dos.
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11. Monismo ou dualismo no estado de excec¢ado?

I. A dualidade de figuras de estado de excecao, tal como o mesmo se encontra gizado pelo
Direito Constitucional Portugués, s6 é dogmaticamente aceitdvel se a uma distingdo
terminoldgica corresponder, na verdade, uma real diferenciacdo de regimes aplicaveis a cada
uma dessas figuras.

Cré-se que essa diferenca de regime existe®®. A separacdo entre o estado de sitio e o estado de
emergéncia vem, entdo, a cimentar-se numa divisdo mista, sublinhando-se a presenca
simultanea nessa diferenciacdo de elementos quantitativos e de elementos qualitativos.

Il. Simplesmente, ela é tdo ténue que nunca deveria justificar, por si, a apresentacdo separada
das duas figuras, pelo que se costuma optar pela sua apresentacdo conjunta®.

Note-se que este ndo é o panorama do Direito Constitucional Comparado Europeu, que
habitualmente acentua — até por razdes histdricas muito fortes — a multiplicacdo dos
instrumentos do estado de excecao.

Il. E no texto da CRP que se situam as diferencas menos sensiveis entre o estado de sitio e o
estado de emergéncia. Os critérios que, segundo o texto constitucional, permitem fazer a
dissociagao regimental entre um e o outro sdo dois, um qualitativo e o outro quantitativo:

— O critério qualitativo tem que ver com a maior gravidade dos pressupostos do
estado de sitio por comparagdo com os pressupostos que originam o estado de
emergéncia;

— O critério quantitativo liga-se a circunstancia de o estado de emergéncia, ao
contrario do que sucede com o estado de sitio, sé poder suspender alguns — e ndo
todos os que seria possivel, pelo menos em abstrato, suspender — direitos, liberdades
e garantias.

IV. Na normagdo infraconstitucional, avanca-se com outros relevantes critérios, além da
densificacdo que se faz do primeiro dos critérios constitucionais enunciados.

A LRESEE explicita que os dois pressupostos da “agressdo militar” e da “perturbacdo da ordem

I”

constitucional” originam o estado de sitio e o que pressuposto da “calamidade publica” da azo

ao estado de emergéncia (cfr., respetivamente, os arts. 8.2 e 9.2 da LRESEE).

O novo critério legal, que ultrapassa o que se estabelece na CRP, é o do grau de militarizagdo
das autoridades administrativas — com a substituicdo e a subordinacdo das autoridades civis
pelas autoridades militares no estado de sitio e apenas a coadjuvagdo daquelas por estas no
estado de emergéncia.

Lisboa, 14 de abril de 2020

% Cfr. JORGE BACELAR GOUVEIA, O estado de excegdo..., |, pp. 710 e seguintes, e Estados de sitio e de
emergéncia, in AAVV, Enciclopédia de Direito e Seguranga (organizagdo de JORGE BACELAR GOUVEIA e SOFIA
SANTOS), Coimbra, 2015, pp. 195 e 196.

%> Cfr. JORGE BACELAR GOUVEIA, O estado de excegdo..., |, pp. 706 e seguintes.
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“(...) Mas, no entanto, sabia
que esta cronica ndo podia
ser a da vitoria definitiva.
Podia apenas ser o
testemunho do que tinha sido
\ necessario realizar e que, sem

divida, deveriam realizar
ainda, contra o terror e a sua
arma infatigavel, a despeito
das suas dores pessoais,
10@35 os homens que, nao
podendo ser santos e
rect’lsunda—se a admitir os

flagelos, se esforcam, no

&untu, por ser medicos. (...)"

-
-"' Albert Camus

(A Peste, Edig@io Livros do Brasil, s/d, pag. 334)




	Capa
	Verso da Capa
	Texto inicial
	Ficha Técnica 
	Índice
	1. A Lei do Estado de Emergência (Regime do Estado de Sítio e do Estado deEmergência - Lei n.º 44/86, de 30 de setembro)
	2. O Estado de Exceção Constitucional em Portugal - Jorge Bacelar Gouveia
	3. Entrevista a Paulo Pinto de Albuquerque (Giustizia Insieme – 15 de abril de 2020)
	4. Os prazos em tempos de pandemia COVID-19 - Luís Menezes Leitão
	5. Os Decretos do Presidente da República
	6. As Resoluções da Assembleia da República
	7. Os Decretos de Execução
	8. As Leis e Decretos-Lei Excecionais
	9. Legislação compilada - COVID-19
	10. Impactos na Jurisdição Administrativa e Fiscal
	11. Impactos na Jurisdição Comum
	11. 1. Jurisdição Civil, Comercial e Processual Civil
	11.2. Jurisdição da Família e das Crianças
	11.3. Jurisdição Penal e Processual Penal
	11. 4. Jurisdição do Trabalho e da Empresa
	12. As Divulgações do Conselho Superior da Magistratura
	13. Os Comunicados do Conselho Superior dos Tribunais Administrativos e Fiscais
	14. Procuradoria-Geral da República e Conselho Superior do Ministério Público 
	15. Ordem dos Advogados
	16. Estudos disponíveis
	ISBN
	Contracapa


CONSELHO SUPERIOR DA MAGISTRATURA

AssuNTO:  Divulgagao URGENTE -COVID-19 - Esclarecimento DATA:  12-03-2020

DIVULGACAO N.° 69/2020 - ADITAMENTO

Exmo(a) Senhor(a) Juiz(a) Conselheiro(a)
Exmo(a) Senhor(a) Juiz(a) Desembargador(a)

Exmo(a) Senhor(a) Juiz(a) de Direito

Em aditamento a divulgacdo n°. 69/2020, de 11/03/2020, dirigida aos Exmos. Senhores

Magistrados Judiciais dos Tribunais da 12 Instancia, vimos por este meio esclarecer:

1. Quanto aos "atos processuais e diligéncias nos quais estejam em causa direito

fundamentais", o seguinte:

- Todo o servico urgente referido no artigo 36° n°. 2 da LOSJ; - Diligéncias processuais

relativas a menores em risco ou tutelares educativos de natureza urgente;
- Diligéncias/julgamentos de arguidos presos;

- Todas as demais diligéncias, de qualquer jurisdicdo, que os Exmos. Senhores Magistrados
Judiciais, no seu prudente arbitrio, entendam dever ser realizadas nas quais possam estar em
causa direitos fundamentais ou sejam destinadas a evitar dano irrepardvel, designadamente

prescricOes processuais.

2. Todas essas diligéncias deverdo ser asseguradas pelos respetivos Senhores Juizes titulares
ou, em caso de impedimento, de acordo com as regras inerentes as substitui¢des legais em vigor

em cada comarca.

3. O plano de turnos referido no plano de contingéncia apenas sera acionado quando ndo

seja possivel o recurso as regras sobre substitui¢Ges legais.

4. Todo o restante servico a cargo dos Senhores Magistrados Judiciais podera ser

assegurado, pelos mesmos remotamente, designadamente através do sistema VPN.

Finalmente, refere-se que quaisquer outras duvidas que possam surgir deverdo ser

esclarecidas junto dos Juizes Presidentes de Comarca e do CSM.
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CONSELHO SUPERIOR DA MAGISTRATURA

A Juiz Secretaria do Conselho Superior da Magistratura,

Ana Cristina Assinado de forma digital por Ana Cristina
Di ch bel Dias Chambel Matias

las Chambe 1693050e70bad19006e940f337bdfce57c3h81c
Matias Dados: 2020.03.12 12:17:00

Juiz Secretéria

[Ana Cristina Dias Chambel Matias]
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CONSELHO SUPERIOR DA MAGISTRATURA

ASSUNTO: Pl..'imoide contingéncia - COVID-19 - Instituto Nacional de Medicina Legal e DATA: 17-03-2020
Ciéncias Forenses, IP

DIVULGACAO N.° 72/2020

Exmo(a) Senhor(a) Juiz(a) Conselheiro(a)
Exmo(a) Senhor(a) Juiz(a) Desembargador(a)

Exmo(a) Senhor(a) Juiz(a) de Direito

Dando cumprimento ao despacho do Exmo. Senhor Vice-Presidente do Conselho Superior da
Magistratura, de 16 de marco de 2020, leva-se ao conhecimento de V. Ex.as o oficio enviado a este
Conselho Superior da Magistratura, pelo Instituto Nacional de Medicina Legal e Ciéncias Forenses, IP,

datado de 16 de marco de 2020, no &mbito das medidas de contingéncia — COVID-19.

A Juiz Secretaria do Conselho Superior da Magistratura,

Ana Cristina Assinado de forma digital por Ana Cristina
Di Ch bel Dias Chambel Matias

1as ambe 706b8cb0f5c99d935¢070f49d6e9f5790e703d5a
Matias Dados: 2020.03.17 11:17:00

Juiz Secretarja

[Ana Cristina Dias Chambel Matias]
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Conselho Superior da Magistratura
Entrada no. 2020/03397
2020-03-16 13:18:26

-
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MEGKCISALECH E(ENCIAS TORINSES, TP

Exmo Senhor

Presidente do

Conselho Superior da Magistratura
Rua Mouzinho da Silveira, n? 10
1269-273 LISBOA

Sua Referéncia Sua Comunicagdo Nossa Referéncia Data
103/SD 16/03/2020

Assunto: INMLCF, I.P. - Plano de Contingéncia - COVID 19

Na sequéncia de contacto estabelecido com a Senhora Directora-Geral da Administragdo da Justica, com
vista a atenuar os constrangimentos provocados pela necessidade do adiamento de pericias médico-legais
ndo urgentes em virtude da pandemia de COVID-19 que afeta o nosso Pais, venho por este meio colocar a
consideragao de V2. Ex2. a possibilidade de ser apresentado aos Exmos. Senhores Magistrados o pedido
do Instituto Nacional de Medicina Legal e Ciéncias Forenses, para cumprimento do seu plano de
contingéncia, no sentido de que sejam adiadas as determinagdes de pericias médico-legais ndo urgentes
ou da dispensa das pericias que nado sejam consideradas imprescindiveis.

Face ao elevado risco biolégico na propagagdo do coronavirus na realizagdo de pericias médico-legais em

examinados vivos, em caddveres ou em amostras bioldgicas, solicita-se que seja colocada a superior

consideracao dos Exmos. Senhores Magistrados a ponderacdo, em cada.caso,-danecessidade da realizagao

da pericia relativamente aos riscos que podera importar para a satde publica.

Com os melhores cumprimentos v ‘et Leoruns 4*{4/\45” /Wu/

9 g D /
TN,
Francisco Corte Real

(Presidente do Conselho Diretivo)

i

Instituto Nacional de Medicina Legal e Ciéncias Forenses, I.P. — Sede

Largo da Sé Nova { 3000-213 Coimbra | NIF: 508 203 970 | web: wwiw.inml.mj pt | telef: +351 239854220 | fax: +351 239836470 | e-mail: correio@inml.mj.pt





16/03/2020 FW: INMLCF, I.P. - Plano de contingéncia - COVID 19 [ Conselho Superior da Magistratura
Entrada no. 2020/03397

FW: INMLCEF, 1.P. - Plano de contingéncia - COVID 19 , 2020-03-16 13:18:26

INMLCF - Correio

Enviado:segunda-feira, 16 de Margo de 2020 13:14
Para: CSM

Anexos: 0030_001.pdf (51 KB)

Exmos(as) Senhores(as)

Encarrega-me o Sr. Presidente do INMLCF, I.P., Prof. Doutor Francisco Corte Real, de remeter a V. Exas. o oficio que
segue em anexo.

Com os melhores cumprimentos,

P’lo secretariado do Conselho Diretivo

Emilia Bento

https://webmail.mj.pt/owa/?ae=Item&t=IPM.Note&id=RgAAAABRY8xgSvtkSqYW8Pmo80PeBwAb%2bxh6YxgnRExwQNIWkZ5JAAAAICINAAADY...  1/1






CONSELHO SUPERIOR DA MAGISTRATURA

GABINETE DE APOIO AO VICE-PRESIDENTE E AOS MEMBROS

Proc. 2020/GAVPM/1318
ASSUNTO: Oficio Circular 6/2020 de 26-03-2020 — DGAJ/DIR -Orientac¢des e procedimentos a observar em matéria de

teletrabalho nos tribunais

DIVULGAGAO Ne 86/2020

Exmo(a) Senhor(a):
Juiz(a) Conselheiro(a)
Juiz(a) Desembargador(a)

Juiz(a) de Direito

Para os fins tidos por convenientes, nomeadamente para, conhecimento, remete-se em anexo a V.
Exa., o Oficio Circular 6/2020 de 26-03-2020 - DGAJ/DIR - Orientacdes e procedimentos a observar em

matéria de teletrabalho nos tribunais, enviado pela DGAJ - Direc¢do Geral da Administragado da Justiga.

Com os melhores cumprimentos,

ANA CHAMBEL MATIAS
Juiz Secretaria | Sccretary Judge

CONSELHO SUPERTOR DA MAGISTRATURA
JUDICIAL HIGH COUMNCIL
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Conselho Superior da Magistratura
da no. 2020/03966

DGAJ .03-26 12:46:31

Dire¢do-Geral da
Administracdo da Justica

JUSTICA

OFiCIO-CIRCULAR

Oficio-Circular n.° 06/2020
26-3-2020
DGAJ/DIR

Assunto: Orientacées e procedimentos a observar em matéria de teletrabalho nos
tribunais

Tendo em consideracao que:

1. A quase totalidade dos magistrados esta a trabalhar por VPN, sem acesso ao
suporte fisico do processo;

2. A necessidade de continuar a adaptar a execucao do servico por parte dos
funcionarios de justica as exigéncias de contencao da propagacao do COVID 19;

3. O disposto no Decreto n°® 2-A/2020, que regulamenta a aplicacao do estado de
emergéncia, o disposto no art® 7° previsto na Lei n.° 1-A/2020, o despacho n.°
3614-D/2020 proferido pela Senhora Ministra da Modernizacao do Estado e da
Administracao Pulblica, bem como a divulgacao n° 81/2020 do Conselho
Superior da Magistratura.

4. A previsivel identificacdo dos processos que continuam a ser tramitados,
identificacdo essa que sera efetuada por parte dos magistrados.

5. A vontade manifestada por muitos administradores judiciarios que a realizacao
do teletrabalho se concretize com a disponibilizacao dos meios necessarios,
transmitindo a vontade manifestada também pelos oficiais de justica;

6. A analise dos pedidos que foram apresentados;

7. O numero de computadores portateis antigos que a DGAJ tem disponiveis.

Tendo em consideracao ainda:
1. O fluxograma organizado pelo IGFEJ e ja remetido aos Tribunais relativo aos
pedidos de teletrabalho, nos termos do qual todos os pedidos teriam que ser

centralizados na DGAJ.
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REPUBLICA

EG{U PORTUGUESA
( ire¢do-Geral da
Administracdo da Justica JUSTICA

2. As orientacoes da DGAJ relativas a execucao do teletrabalho, que precederam
o preenchimento dos mapas alusivos aos recursos humanos.
3. Os pedidos que foram apresentados pelos administradores judiciarios:
a. Teletrabalho para 745 funcionarios judiciais com utilizacdao de
computador proprio ou computador portatil ja atribuido;
b. Teletrabalho para 890 funcionarios judiciais com utilizacao de

computador a disponibilizar pela DGAJ.

Decide-se:

1. Disponibilizar no imediato a totalidade dos computadores portateis
solicitados, quando esse numero nao exceder os 20 e nas demais
Comarcas/Tribunais Administrativos disponibilizar 50% do numero de
computadores portateis solicitados.

2. Autorizar que os computadores fixos utilizados pelos funcionarios de
justica no Tribunal possam ser transportados e utilizados na sua
residéncia, sempre que necessario para a execucao de teletrabalho, por
o numero dos computadores portateis disponibilizados pela DGAJ e
aqueles que as Comarcas/Tribunais Administrativos ja tinham afetos a

varios servicos e como reserva serem insuficientes.

Procedimentos a observar:

1. Relativamente a cada funcionario de justica que esteja em teletrabalho devera

ser elaborado um documento do qual conste:
a) a sua identificacao

b) o respetivo domicilio onde ira prestar o teletrabalho
C
d
e) aidentificacao completa do computador quando este tiver sido fornecido

pela DGAJ

f) a disponibilizacao de acesso a internet sem custos para a DGAJ

o ambito do trabalho que ira desempenhar

a propriedade do computador utilizado (proprio ou da DGAJ)

)
)
)
)
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g) a identificacao do oficial de justica na dependéncia de quem ira
trabalhar (com excecao das chefias e dos funcionarios de apoio aos
Orgdos de Gestao)

h) a desnecessidade de impressao, ainda que para tal tenha que ser obtido
o acordo do respetivo magistrado

2. Este documento devera ficar arquivado na Comarca/Tribunal Administrativo.

3. A entrega, quer dos computadores portateis, quer dos computadores fixos
devera ser acompanhada de um termo de entrega, a elaborar pelo
administrador judiciario ou pela pessoa em quem delegar tal tarefa.

4. A recolha e transporte do computador (entre o Tribunal e a residéncia) ficam a

cargo do funcionario de justica ou da pessoa que este designar para o efeito.

Entrega dos computadores portateis pela DGAJ as Comarcas/Tribunais
Administrativos e procedimentos subsequentes:

1. Os computadores poderao ser levantados na DGAJ a partir do dia 27 de marco
por cada uma das Comarcas/Tribunais Administrativos, de acordo com a
calendarizacao que sera enviada no dia de hoje, a qual se destina a evitar a
presenca de um grande nimero de pessoas em simultaneo.

2. Os computadores serdao confiados ao respetivo administrador judiciario, ainda
que transportados da DGAJ para os Tribunais por quem este designar para o
efeito.

3. A limpeza dos computadores, a configuracao da imagem e a instalacao das
aplicacoes necessarias (VPN) ficara a cargo do técnico de informatica que

presta o apoio local a Comarca.

Monitorizacao do teletrabalho:

No final do periodo devera ser elaborado um relatério sucinto com dados retirados da
gestao de atividades e enviado para a DGAJ (DPO).

Esta monitorizacao ira permitir aferir da viabilidade, no futuro, da continuacdo da

prestacao de teletrabalho sempre que tal se justificar em beneficio do funcionario.
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Prioridades definidas pelo IGFEJ

O IFGEJ solicitou que a DGAJ identificasse os pedidos de VPN com trés graus de
prioridade.

Nesta medida a DGAJ indica, com base nos elementos estruturados prestados pelas
Comarcas:

1 - oficiais de justica de apoio aos OG e Tribunais encerrados (lista ja disponibilizada)
2 - oficiais de justica que tenham computadores em casa ou portateis disponiveis nos
Tribunais (lista a disponibilizar ao IGFEJ no dia de hoje)

3- oficiais de Justica a quem serdo afetos os computadores portateis que a DGAJ ira

disponibilizar (lista a disponibilizar ao IGFEJ no dia 27 de marco).

A Diretora-Geral

ey oo

Isabel Matos Namora
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CONSELHO SUPERIOR DA MAGISTRATURA

GABINETE DE APOIO AO VICE-PRESIDENTE E AOS MEMBROS

Proc. 2020/GAVPM/1369
ASSUNTO: Sugestes/Orientagdes - artigo 72 da Lei n2. 1-A/2020 de 19/03

DIVULGACAO N2 103/2020

Exmo(a) Senhor(a):
Juiz(a) Conselheiro(a)
Juiz(a) Desembargador(a)

Juiz(a) de Direito

Por ordem de Sua Exceléncia o Sr. Vice-Presidente do CSM leva-se ao conhecimento de V. Exa., as
sugestdes e orientagdes do CSM aos Ex.mos Senhores Juizes, nos termos do art.2 7.2 da Lei 1-A/2020,

de 19.03.

Com os melhores cumprimentos,

AMA CHAMBEL MATIAS
Juiz Secretaria | Sccrctary Judge

CONSELHO SUPERTOR DA MAGISTRATURA
JUDICIAL HIGH COUNCIL
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CONSELHO SUPERIOR DA MAGISTRATURA

ASSUNTO:  Divulgagao - Sugestoes/Orientacdes - artigo 7° da Lei n°. 1-A de 19/03

Proc: 2020/GAVPM/1369 2020/DSP/03621 15-04-2020

Proceda-se a seguinte divulgacdo aos Sr.s Magistrados Judiciais, via IUDEX, aos Sr.s Juizes

Presidentes e Membros do CSM:

Sugestoes e orientacdes a dar pelo CSM aos Senhores Juizes, nos termos do art.° 7.°
da Lei 1-A/2020, de 19.03, com a alteracao estabelecida pela Lei 4-A/2020, de 06.04, com base
no parecer emitido pelo GAVPM

A Lei n°. 4-A/2020 de 06/04 procedeu a primeira alteracdo da Lei n.° 1-A/2020, de 19 de
Marco, que aprova medidas excepcionais e tempordrias de resposta a situacdo epidemioldgica
provocada pelo coronavirus SARS-CoV-2 e da doenca COVID-19, e a segunda alteracdo ao
Decreto-Lei n.° 10-A/2020, de 13 de Marco, que estabelece medidas excepcionais e temporarias
relativas a situagdo epidemiolégica do novo Coronavirus - COVID 19, no contexto da actividade

desenvolvida pelos Tribunais da Jurisdi¢do Comum.

Esta situacdo excepcional parece estar longe de terminar, o que implica um repensar
sobre o modo como continuard a Justica a funcionar, sendo que a cada renovagdo do estado de
emergéncia o legislador vai exigindo uma resposta mais abrangente da Justica, como se retira
desta Lei n°. 4-A/2020 de 06/04, a qual veio alargar o campo da sua intervencdo a um maior
numero de processos urgentes e, ainda, aos processos ndo urgentes, ainda que (estes)

condicionados a concordancia de todos os intervenientes.

No que concerne ao art.° 7.° da Lei n°. 1-A/2020 de 19/03, na redaccdo que lhe foi dada pela

Lein®. 4-A/2020 de 06/04, podemos resumir a sua previsao aos seguintes pontos cruciais:

1. Todos os prazos para a pratica de actos processuais nos tribunais ficam suspensos até a
cessacdo da situacdo excepcional de prevencdo, contencdo, mitigacdo e tratamento da infecdo

epidemioldgica, a qual serd determinada através de decreto-lei (artigo 7.°, n.os 1 e 2).

Esta situacdo excepcional constitui causa de suspensdo dos prazos de prescricdo e de
caducidade, prevalecendo sobre quaisquer regimes que estabelecam prazos maximos
imperativos de prescri¢do ou caducidade, sendo os mesmos alargados pelo periodo de tempo em

que vigorar a situacdo excepcional (n.os 3 e 4).
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2. Sdo igualmente suspensos quaisquer actos a realizar em sede de processo executivo,
designadamente os referentes a vendas, concursos de credores, entregas judiciais de imdveis e
diligéncias de penhora e seus actos preparatdrios, com excepg¢do daqueles que causem prejuizo
grave a subsisténcia do exequente ou cuja ndo realizacdo lhe provoque prejuizos irreparaveis,
nos termos previstos no artigo 137.°, n.° 2 do Cddigo de Processo Civil (actos que se destinem a
evitar danos irreparaveis), prejuizo esse que depende de prévia decisdo judicial (alinea b) do n.°

6).

3. E estabelecida uma excepgdo a esta suspensdo da pratica dos actos processuais ao
afirmar-se que a mesma ndo obsta a tramitacdo dos processos e a pratica de actos presenciais e
ndo presenciais ndo urgentes quando todas as partes entendam ter condi¢des para assegurar a
sua pratica através das plataformas informaticas que possibilitem a sua realizagdo por via

electronica ou através de meios de comunicacdo a distdncia adequados, designadamente

teleconferéncia, videochamada ou outro equivalente (alinea a) do n.° 5).

4. E estabelecida outra excepcdo a suspensdo da pratica de actos processuais quando, nos
processos ndo urgentes, possa ser proferida decisdo final nos processos em relagdo aos quais o
tribunal e demais entidades entendam nfo ser necessaria a realizacdo de novas diligéncias

(alinea b) do n.° 5).

Sabemos que mesmo os Tribunais nfo estdo dispensados da obrigacdo de observar as
Directivas da Direccdo Geral de Saude no que tange ao cumprimento das medidas de

afastamento social.

Razdo porque na tramitacdo dos processos e na pratica de actos processuais sdo
privilegiados os meios de comunicacdo a distdncia adequados, designadamente teleconferéncia,

videochamada ou outro equivalente.

Nos processos ndo urgentes a lei prevé a pratica de actos presenciais e ndo presenciais
com recurso a plataformas informaticas que possibilitam a sua realizacdo por via electrénica ou
através de meios de comunicacdo a distdncia adequados - designadamente teleconferéncia,
videochamada ou outro equivalente, exigindo-se a concordancia de todos os intervenientes. Isto
quer dizer que embora o legislador tenha aberto a porta a tramitacdo dos processos nao
urgentes, bem assim, a pratica nos mesmos de actos presenciais e ndo presenciais, condicionou

o seu andamento a concordancia de todos.
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Destarte, e no seguimento do raciocinio impregnado na dita al. b) do n.° 5 do art.° 7.° e
apelando ao poder de gestio do juiz no seu processo (case management e caseflow
management), tendo sempre como limite o respeito pela sua competéncia jurisdicional, estamos
em crer que ha uma série de actos que podem ser praticados mesmo quando ndo é possivel a
utilizacdo de meios de comunicacdo a distancia, salvaguardando sempre a saude de cada juiz e

de todos, como é evidente.
Assim, e a titulo meramente exemplificativo, deixamos aqui algumas sugestdes:

- nas ac¢oes civeis: uma vez findos os articulados e caso o juiz decida pela necessidade de
realizacdo da audiéncia prévia (art.° 591.° do CPC), o juiz pode (e deve) notificar os Advogados
para informarem da possibilidade de fazerem a audiéncia prévia através de meios de
comunicacdo a distancia adequados, devendo julgar-se, desde logo, justificada a falta das partes

caso invoquem a manutencdo do isolamento social.

Caso ndo seja possivel a realizacdo da audiéncia prévia por essa via, nada obsta a que o
Juiz, com o acordo dos Advogados, com todas as condi¢des para o efeito e de acordo com as
orientagdes da DGS e do CSM (que mais adiante se fixardo) a realize, suspendendo-se, porém, os

prazos apos notificacdo do despacho saneador.

- também no seio das acgdes civeis, findos os articulados e caso o juiz decida pela dispensa
da realizacdo da audiéncia prévia (593.°) ou quando néo haja lugar a sua realizacdo (art.° 592.°
do CPC), o juiz pode e deve prosseguir com o processo para despacho saneador (neste caso ha a
salvaguarda do art.° 596.° do CPC), - aqui vale o que acima dissemos a propdsito do decurso do

prazo apos notificacio;

Portanto, vale aqui também o impulso das partes e o poder de gestdo do juiz, os quais em
conjunto podem simplificar e agilizar o processo, ao mesmo tempo que garantem uma

composicao justa do litigio em prazo razoavel.

- 0 juiz deve proferir decisdo em processos em que ndo ha prova testemunhal a produzir
ou em que, notificadas oficiosamente as partes, estas prescindam da prova, e em todos 0s
processos em que o juiz entenda estar apto a decidir sem necessidade de realizacdo de outras
diligéncias;

- embora a al. b) se refira a "decisdo final" parece-nos nada obstar a que o juiz profira

decisdes intercalares desde que, como resulta da propria alinea, haja concordancia de todos;

ACDCM | 3/6

Rua Duque de Palmela n.° 23 e 1250-097 Lisboa
Telefone: 213220 020 e Fax: 21347 4918
http://www.csm.org.pt e csm@csm.org.pt






- ao nivel dos julgamentos e inquiri¢do de testemunhas nos incidentes civeis: sempre que
ndo seja possivel usar os meios de comunicacdo a distdncia, pode o juiz promover que 0s
depoimentos das testemunhas sejam prestados por escrito nos termos do art.° 518.° n.° 1 do CPC
(condicionado, porém, ao acordo das partes) ou promover que as partes acordem na inquiricao
nos termos do art.° 571.° do CPC, ou, finalmente, usar o mecanismo de comunicacéo directa nos

termos do art.° 520.° do CPC;

- com as devidas adaptacOes, tais praticas tém cabimento em todos o0s processos
incidentais e em todos os processos de outras jurisdi¢des que tenham o processo civil como

Direito subsidiario (o que acontece no Processo Laboral, no Comércio, na Familia);

- ao nivel da jurisdigdo criminal e no que concerne & instrucdo: o juiz pode dispensar o
arguido de estar no debate instrutdrio e substituir a leitura da decisdo instrutdria pela sua

notificacdo, obviamente sempre respeitando o entendimento de todos no caso de ser exigido.

%

Todas as diligéncias devem ser preferencialmente realizadas através de Meios de
Comunicacdo a Distdncia Adequados, designadamente teleconferéncia, videochamada ou outro

equivalente - n°s. 5/a) e 7, do art.° 7.°; 2.

Nos casos das diligéncias no seio dos processos ndo urgentes: acresce a possibilidade de as
mesmas serem realizadas quando todas as partes entendam ter condi¢Ges para assegurar a
pratica através das plataformas informdticas que possibilitam a sua realizacdo por via

eletronica - 1.2 parte da al. a) do n.° 5 do art.® 7.°; 3.

De todo o modo, nas diligéncias que requerem gravagdo (registo dudio), devem ser
utilizados os sistemas de videoconferéncia existentes nos Tribunais ou a ferramenta

Ciscowebex, licenciada pelo IGFE] (salas virtuais).

Quando nédo for possivel, nos termos supra referidos, a realizacdo das diligéncias que
requeiram a presenca fisica das partes, dos seus mandatarios ou de outros intervenientes
processuais e esteja em causa a vida, a integridade fisica, a saude mental, a liberdade ou a
subsisténcia imediata dos intervenientes e, fora destas situacdes, sempre que o juiz entenda
casuisticamente nos termos acima referidos fazer a diligéncia, pode realizar-se presencialmente
a diligéncia desde que a mesma ndo implique a presenca de um numero de pessoas superior ao
previsto pelas recomendacdes das autoridades de saude e de acordo com as orientagdes do CSM

infra elencadas.

Em qualquer das situacdes descritas, o Juiz em condi¢do vulnerdvel deverd presidir a
audiéncia de julgamento/diligéncia através das plataformas informaticas disponiveis e ja

téferenciadas.
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Orienta¢des do CSM nos termos da al. b) do n.° 7, do art.® 7.° da Lei n°. 1-A/2020 de 06/04,
com as alteracOes que lhe foram dadas pela Lei n°. 4-A/2020 de 06/04:

a) Deverdo estar excluidas das diligéncias a realizar todas as pessoas de condicdo

vulneravel,

b) S6 poderdo estar na sala pessoas que ndo estejam infetadas, ndo tenham sintomas e

ligacdo epidemioldgica (compativeis com a definicdo de caso suspeito de COVID-19);

c) Deverd ser acautelada a existéncia de sala de dimensdo suficiente para que todos os
intervenientes tenham uma distancia entre si de 2 metros e, bem assim, deve ser limitada a
presenca do publico e de outras pessoas que ndo sejam estritamente necessarias a realizagdo da

diligéncia (ex: Advogado estagidrio, Juiz estagidrio etc);
d) Os intervenientes deverdo fazer uso:
- Mdscaras ou viseiras

- Solucdo antiséptica de base alcoolica (SABA) e disponibilizar a mesma em sitios

estratégicos conjuntamente com informacao sobre os procedimentos de higienizacdo das maos;

- Papel para secagem das madaos, nas instalacdes sanitdrias e noutros locais onde seja

possivel a higienizac¢do das maos;

e) As salas de audiéncia devem ser limpas e higienizadas com uma periodicidade didria e

apos cada utilizacdo;

f) Deve o planeamento da higienizacdo e limpeza ser relativo aos revestimentos, aos
equipamentos e utensilios, assim como aos objetos e superficies que sdo mais manuseados (ex.

corrimdos, macanetas de portas, botdes de elevador);

g) A limpeza e desinfecdo das superficies deve ser realizada com detergente

desengordurante, seguido de desinfetante;

h) Deve ser feito o planeamento da utilizagdo das salas de audiéncia de forma a evitar

sobreposicdo de diligéncias;

i) Deve ser limitado o numero de testemunhas por diligéncia/dia, bem assim, o numero de

testemunhas nas salas de espera, devendo as excedentes aguardar na rua a sua vez de entrada
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no Tribunal;
j) Deve ser feito o levantamento do numero de julgamentos marcados por dia por edificio;

1) SO poderdo ser realizadas diligéncias em salas que ndo tenham a dimensdo exigida,
quando colocados separadores de acrilico nas bancadas do Tribunal onde se sentam os Juizes, os
Advogados e o Procurador da Republica, bem assim, em frente ao local onde permanecem os

arguidos e as testemunhas;

m) Deverdo sempre ser seguidos os procedimentos de etiqueta respiratoria, como evitar
tossir ou espirrar para as maos, fazendo-o antes para o antebraco ou manga, com aquele
flectido, ou usando lengo de papel, sendo imperioso higienizar as méaos apds o contacto com

secrecOes respiratorias;

n) Também devem ser adoptados procedimentos defensivos de conduta social, evitando-

se o0 aperto de méo e contactos proximos com terceiros;

0) A circulacdo de processos fisicos/documentos no decurso das diligéncias entre os varios
intervenientes serd, sempre que possivel, evitada, privilegiando-se as vias

electrénicas/informaticas.

sk

O Vice-Presidente do CSM,

José Antdnio de Assinado de forma digital por José

. Anténio de Sousa Lameira
Sousa Lameira 94bd5e2277e860b9f5a496€682e716667€98b0df
Vice Presidente Dados: 2020.04.15 16:54:19
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DEMANDANTE/S D/fia: COMISIONES OBRERAS DE CASTILLA Y LEON
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GRADUADO/A SOCIAL:
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Magistrado/a-Juez
Sr/Sra. D/D.® MARIA ROSARIO ALONSO HERRERO

En SALAMANCA, a treinta de marzo de dos mil veinte.

ANTECEDENTES DE HECHO

PRIMERO.- El1 28 de marzo de 2020 se presentd por el
sindicato CCOO escrito de solicitud de medidas cautelarisimas
O subsidiariamente de medidas cautelares para asegurar la
seqguridad y salud en el trabajo ante el riesgo generado por el
COVID-19 contra la Consejeria de Familia e Igualdad de
Oportunidades (Gerencia de Servicios Sociales) de la Junta de
Castilla y Lebdbn en el que tras los hechos y fundamentos de
derecho que estimd de aplicacién pertinente terminaba
solicitando las siguientes medidas:

1.-Se decrete la paralizacidén o cesacidn de las actividades
laborales por existir indicios fundados de la omisidén grave de
obligaciones preventivas tanto por la falta de evaluacidén de
los riesgos como por la falta de medidas de proteccidn,
formacién e informacidén de las personas sometidas a 1los
mismos, asi como la falta de medidas de caracter organizativo





ADMINISTRACION
DE JUSTICIA

que garanticen que el virus no se propague por todo el centro
de trabajo.

Subsidiariamente para el caso de no estimarse esta peticidn:
2.-Que con caréacter inmediato se requiera a la Administracidn
para que cumpla en el centro de trabajo CAMP de Salamanca con
el protocolo y procedimiento de actuacidn establecido para la
prevencién de accidentes de trabajo % enfermedades
profesionales de origen bioldgico en los centros dependientes
de la Gerencia de Servicios Sociales, tanto en 1la Guia de
actuacién para los centros dependientes de la Gerencia de
Servicios Sociales de la Consejeria de Familia de la Junta de
Castilla y Ledbn en relacidén con el COVID-19 o enfermedades por
el nuevo coronavirus SARS-COV-2: centros con residentes
internos (centro de personas mayores y CAMP, CAMPYCO, CO vy
Centro de Menores) como en el PEA-SST-81.01.

3.- Que en consecuencia se requiera a la empleadora para dque
con caracter inmediato proceda a la evaluacidén del riesgo
bioldégico generado por el COVID-19 en el centro de trabajo,
tanto por razén del desempefio de la actividad 1laboral o
profesional, asi como por razdn del desplazamiento que se
tenga que efectuar desde el domicilio al centro de trabajo.
Asimismo que se proceda a evaluar el riesgo bioldgico para los
usuarios del centro y se establezca un protocolo especifico
para realizar el confinamiento de los que presenten
sintomatologia de enfermedad, en zonas seguras y estancas para
ellos y para los trabajadores.

4.- Que se requiera a la empleadora para con caracter
inmediato se garantice de forma efectiva la adopcidn de
medidas de proteccidédn eficaz incluida la evaluacidn especifica
de los riesgos, la adopcidén de medidas preventivas, en el caso
de trabajadores particularmente sensibles al riesgo generado
por el COVID-19 como son por razdn de edad, enfermedad, estado
0 cualquier aspecto vinculado a su salud que los configure
como grupos de riesgos particularmente vulnerables y se
decrete la <cesacién en la actividad hasta su efectiva
implantacidén que aseguren un control adecuado de dicho riesgo.
5.- Que se proceda con caracter urgente y en el menor tiempo
posible al suministro de equipos de proteccidén individual a
los trabajadores y trabajadoras: Mascarillas FPP2 para todo el
personal sin necesidad de solicitud previa, Gafas de
proteccidén, calzas especificas, bastas y mandiles impermeables
suficientes ya que son de un solo uso, dobles taquillas vy
contenedores para residuos especialmente peligrosos, a fin de
garantizar la salud y proteccidén de las personas trabajadoras
que prestan servicios en el centro.

6.-Que se decreten servicios minimos, asi como grupos de
trabajo establecidos por &reas evitando que el personal rote
entre la zona de aislamiento y la zona en la que no haya
usuarios con sintomatologia.
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7.- Que se decrete la obligatoriedad para la administracién de
reforzar la plantilla teniendo en cuenta el numero de bajas
médicas existentes, asimismo se refuerce especialmente el
personal sanitario y de limpieza.

8.- Que se condene a la empleadora al pago de una multa por
importe de 1.000€/dia por cada dia de retraso en la
implantacién de las medidas decretadas Jjudicialmente a contar
desde el dia que fije el propio Auto para el efectivo
cumplimiento de las mismas.

SEGUNDO. - Este escrito ha sido turnado en el dia de hoy a
este Juzgado de lo Social n°2 de Salamanca dando lugar a los
autos n° 234/2020.

TERCERO. - En atencidén a los términos de la solicitud
formulada, y de lo previsto en el Real Decreto 463/2020, de 14
de marzo, por el que se declara el estado de alarma para la
gestién de la situacidén de crisis sanitaria ocasionada por el
COVID-19, se estima innecesaria la celebracidén de vista sobre
las medidas cautelares interesadas.

FUNDAMENTOS DE DERECHO

PRIMERO.- Establece el art. 79 de la Ley 36/2011, de 10 de
octubre de la Ley Reguladora de la Jurisdiccidén Social
que "las medidas cautelares que resulten necesarias para
asegurar la efectividad de 1la tutela judicial que pudiera
acordarse en sentencia se regiran por 1lo dispuesto en
los articulos 721 a 747 de la Ley de Enjuiciamiento Civil con
la necesaria adaptacidén a las particularidades del proceso
social y oidas las partes, si bien podrd anticiparse en forma
motivada la efectividad de las medidas cuando el solicitante
asi lo pida y acredite que concurren razones de urgencia o que
la audiencia previa puede comprometer el buen fin de la medida
cautelar".

Por su parte el art. 728 Ley 1/2000, de 7 de enero, de
Enjuiciamiento Civil, dispone que las medidas cautelares se
podradn adoptar cuando se Justifique por el solicitante, que
podrian producirse durante la pendencia del proceso, de no
adoptarse las medidas solicitadas, situaciones que impidieren
o dificultaren 1la efectividad de la tutela que pudiere
otorgarse en una eventual sentencia estimatoria.

El art. 733.3 de la LEC sefiala que: "No obstante 1o
dispuesto en el apartado anterior, cuando el solicitante asi
lo pida y acredite que concurren razones de urgencia o que la
audiencia previa puede comprometer el buen fin de la medida
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cautelar, el tribunal podrad acordarla sin mas tramites
mediante auto, en el plazo de cinco dias, en el que razonara
por separado sobre la concurrencia de los requisitos de
la medida cautelar y las razones que han aconsejado acordarla
sin oir al demandado."

Atendidas las razones alegadas por la parte solicitante de
las medidas y la situacidén actual derivada de la declaracidn
de estado de alarma en Espafia mediante Real Decreto 463/2020
de 14 de marzo, para la gestidn de crisis sanitaria ocasionada
por el COVID-19, la solicitud de adopcidén de medidas
cautelares se ha proveido sin audiencia de la parte demandada
por apreciarse judicialmente razones de urgencia.

SEGUNDO.- Dada la pluralidad de peticiones formuladas, via
medidas cautelares con fundamento en la prevencidén de riesgos
laborales, procede analizar de forma diferenciada cada una de
ellas.

Con caracter principal se solicita 1la paralizacién o
cesacidn de las actividades laborales. Esta solicitud
contraviene el art.21 de la Ley 31/1995 de 8 de noviembre de
Prevencién de Riesgos Laborales gque determina en caso de
existir riesgo grave e 1inminente con ocasién de su trabajo,
cuando el empresario no adopte medidas a quién corresponde la
decisién de paralizacién de la actividad de los trabajadores
afectados por dicho riesgo gque no son otros que a 1los
representantes legales de los trabajadores decisidén que deberé
ser ratificada o anulada por la autoridad laboral en el plazo
de 24horas.

No consta que tales trédmites se hayan seguido por lo que
no cabe su adopcidén via medida cautelar.

TERCERO.- Rechazada la paralizacién de la actividad se
formulan siete peticiones subsidiarias la primera se refiere
al requerimiento al centro de trabajo CAMP de Salamanca para
el cumplimiento del protocolo y procedimiento de actuacidn
establecido para la prevencidén de accidentes de trabajo vy
enfermedades profesionales de origen bioldgico.

Se aporta con el escrito de solicitud de medidas una Guia
de actuacidén para los centros dependientes de la Gerencia de
Servicios Sociales en relacidén con el COVID 19 que incluye
aspectos generales de la enfermedad, definiciones de caso vy
contactos, medidas preventivas generales, actuaciones ante la
presencia de COVID 19, residuos y limpieza, adquisicidén de
material y plan de comunicacidn. No se especifica en el
suplico el concreto aspecto que de dicha Guia se debe requerir
de cumplimiento lo que determina el rechazo de esta peticidn
por ser genérica e imprecisa més cuando las normas se cumplen
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o) no y el incumplimiento puede generar determinadas
consecuencias pero no cabe como medida cautelar un
requerimiento genérico cuya ejecutividad y comprobacidn
resulta absolutamente imposible.

CUARTO.- Se solicita también como medida cautelar gque se
procede a la evaluacidn del riesgo bioldgico generado por el
COVID-19 en el centro de trabajo tanto para los trabajadores
(desemperfio de la actividad) como para los usuarios del centro
y un protocolo de confinamiento.

La evaluacién de riesgos laborales se define en el
articulo 3 del RD 39/1997 como el proceso dirigido a estimar
la magnitud de los riesgos que no hayan podido evitarse,
obteniendo la informacibén necesaria para dgque el empresario
esté en condiciones de tomar una decisidén apropiada sobre 1la
necesidad de adoptar medidas preventivas y, en tal caso, sobre
el tipo de medidas que deban adoptarse.

El centro de trabajo CAMP de Salamanca es un centro de
atencién a personas con discapacidad que como tal esté
sometido a los mismos riesgos dque el resto de centros
asistenciales (sean de ©personas mayores, discapacitados,
menores, etc); que en estos centros existe un riesgo deriva de
la propia naturaleza del COVID, de su propagacidédn y facultad
de contagio lo que ha llevado a elaborar a la Administraciédn
demandada la Guia que se ha aportado y al Ministerio de
Sanidad el 24 de marzo de 2020 la “Guia de prevencion y
control frente al COVID19 en residencias de mayores y otros
centros de servicios sociales de cardcter residencial” por ser
centros de trabajo en los que el riesgo provocado por el virus
es evidente. Partiendo de esta situacidén la parte actora no
justifica la necesidad de una valoracidén especifica del riesgo
bioldébgico en ese concreto centro en el gue como Se expone se
ha producido un fallecimiento vy se ha diagnosticado 1la
enfermedad a otros al igual que en el resto de centros de la
misma naturaleza. Por tanto, tampoco estd Jjustificada la
evaluacién especifica y no concretada que se solicita.

Respecto a la evaluacidén de riesgos para los usuarios,
cabe indicar que esta peticidén se formula en el orden social
por un sindicato y que el mismo es competente en la materia de
prevencidén de riesgos laborales derivada del vinculo entre
trabajador y empresario, por tanto ninguna competencia
corresponde a esta jurisdiccidén sobre la valoracidén de riesgos
de usuarios ni sobre la forma de organizacidén de estos.

QUINTO.- En el punto cuarto se vuelve a reiterar la
peticidén para la adopcién de medidas de proteccidn, 1la
evaluacién de riesgos y adopcién de medidas preventivas con
mencién a personas particularmente sensibles al riesgo
generado por el COVID-19.
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Esta peticiédn por un lado es reiterativa y por otro
genérica e imprecisa. En cuanto a la peticién relativa a
personas vulnerables que, se afiade en este punto, no cabe como
medida cautelar imponer de forma genérica a la Administracidn
la adopcién de medidas siendo en su caso el concreto
trabajador quién deberd formular la peticidén que entienda
ajustada a su situaciédn.

SEXTO.- Como medidas de proteccidn concreta se solicita en
el apartado 5 1la dotacidén para el personal de equipos de
proteccidén individual en concreto de mascarillas FPP2, Gafas

de proteccidn, calzas especificas, bastas y mandiles
impermeables suficientes ya que son de un solo uso, dobles
taquillas y contenedores para residuos especialmente
peligrosos.

Dentro del escrito se expone que la dotacidén de EPIS es
insuficiente, gue no se proporcionan mascarillas FFP2, no se
dispone de calzas ni pantallas faciales antisalpicaduras,
mandiles impermeables, son escasas las batas y las mascarillas
son insuficientes , no existe un sistema de gestidén de
residuos y que no se dispone de geles hidroalcohdélicos (no se
piden en el suplico).

En efecto se han dictado diversos Autos por diferentes
Juzgado de lo Social en relacidén con personal sanitario para

que se proceda a la entrega de batas impermeables,
mascarillas FPP2 y FPP3, kits pcr diagndéstico covid-19 y sus
consumibles, kits de diagndstico rapido (deteccidn de

antigeno), gafas y pantallas de protecciédn, hisopos \
contenedores grandes de residuos en todos los centros
hospitalarios, <centros asistenciales de atencidén primaria,
servicios de emergencias, centros con pacientes
institucionalizados, asi como todos los demés centros
asistenciales. El1l propio Ministerio de Sanidad elabora el 24
de marzo de 2020 la “Guia de prevencidén y control frente al
COVID1Y9 en residencias de mayores y otros centros de servicios
sociales de cardcter residencial” en la dgque se establecen
Medidas generales dirigidas a la proteccidén de la salud de los
trabajadores seflalando que “Se tendréan en cuenta las
siguientes consideraciones para los trabajadores sanitarios vy
no sanitarios que entren en contacto con el residente con

sospecha o enfermedad por SARS-CoV 2 o en su entorno: -Todos
los trabajadores encargados de la asistencia (sanitaria y no
sanitaria) deben seguir estrictamente las medidas de

proteccidén encaminadas a controlar y reducir la transmisidn
del coronavirus. Deberdn protegerse segtin el nivel de riesgo
al que estdn expuestos de acuerdo a lo establecido en el
“Procedimiento de actuacién para los servicios de prevencién
de riesgos laborales frente a la exposicién al nuevo
coronavirus (SARS-CoV-2)" disponible en la pagina
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www.mscbs.gob.es/profesionales /saludpublica que diferencia
varios “Escenarios de riesgo de exposicién al coronavirus

SARS-CoV-2 en el entorno laboral A incluyendo como
“Exposicién de riesgo” a Personal sanitario asistencial y no
asistencial que atiende a una persona sintomatica...; -Sera

competencia de la direccidn del centro sociosanitario
garantizar que los trabajadores cuentan con la formaciédén
suficiente para el adecuado uso del EPI y lavado de manos. °
Como norma de precaucidn general, se deberdn seguir las
medidas generales de precaucidén de transmisidén por contacto y
por gotas con todo aquel residente o usuario que presente
sintomatologia respiratoria ¢ La higiene de manos es la medida
principal de prevencién vy control de la infeccidén. Debera
realizarse segun la técnica correcta (figura 1). ¢ Realizaran
higiene de manos antes vy después del contacto «con cada
residente y después del contacto con superficies o equipos
potencialmente contaminados. ¢ Se realizard higiene de manos
antes de colocarse el equipo de proteccidén individual (EPI),
después de su retirada. ¢ La higiene de manos se hard de
manera general con agua y jabdén. Si hay disponibilidad y las
manos no estdn aparentemente sucias, se pueden usar productos
de base alcohdélica. <+ La utilizacidn de guantes no exime de
realizar la correcta higiene de manos tras su retirada. Los
guantes deben ser cambiados siempre con cada residente y se ha
de realizar higiene de manos tras su retirada y antes de
colocarse unos nuevos. * Se colocaran carteles en la puerta o
en la pared fuera de la habitacién del residente donde se
describa claramente el tipo de precauciones necesarias y el
EPI requerido. e Las recomendaciones de control de 1la
infeccién, asi como los EPI que se han de utilizar se recogen
en el “Procedimiento de actuacidén para los servicios de
prevencién de riesgos laborales frente a la exposicién al
nuevo coronavirus (SARS-CoV-
2)”:https://www.mscbs.gob.es/profesionales/saludPublica/ccayes

/alertasActual/nCovChina/documentos.htm. Medidas de prevencidn
e La higiene de manos es la medida principal de prevencidén vy
control de la infeccidén. e E1l personal que atienda a los casos
o las personas que entren en la habitacién de aislamiento
(ej.: familiares, personal de limpieza...) deberdn llevar un
equipo de proteccidédn individual para la prevencidédn de
infeccidén por microorganismos transmitidos por gotas y por
contacto que incluya bata, mascarilla (gquirtrgica o FFP2 segun
el tipo de procedimiento a realizar y siempre asegurando las
existencias suficientes para las situaciones en las gque su uso
esté expresamente indicado), guantes y proteccidén ocular. e Los
procedimientos que generen aerosoles se deben realizar
Unicamente si se consideran estrictamente necesarios para el
manejo clinico del caso. Estos incluyen procedimientos como la
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intubacidén traqueal, el lavado bronco-alveolar, o la
ventilacidédn manual, se deberd reducir al minimo el numero de
personas en la habitacidén y todos deberdn llevar: o Mascarilla
autofiltrante FFP2 o FFP3 si hay disponibilidad. o Protecciédn
ocular ajustada de montura integral o ©protector facial
completo. o Guantes. o Bata de manga larga (si la bata no es
impermeable y se prevé que se produzcan salpicaduras de sangre
u otros fluidos corporales, afiadir un delantal de plastico).

Del contenido del escrito de ©peticidén de medidas
cautelares no se deduce la 1inexistencia de medios de
proteccidén sino la insuficiencia (los que se proporcionan no
son suficientes), hecho negativo cuya prueba en este momento
procesal resulta ciertamente dificultosa. Por tanto, vy sin
perjuicio de lo que resulte en el momento en que intervenga la
demandada, procede acceder a la medida solicitada entendiendo
que conforme a la Guia sefialada los EPIS solicitados son
solamente para el personal asistencial y no asistencial dque
tenga contacto con personas sintomdticas y que cuando se trate
de personal asintoméatico seran las medidas generales
mascarillas vy guantes que se entiende que esto se esté
proporcionando pero no es necesario calzas o) batas
impermeables.

SEPTIMO.- Se pretende también por el sindicato solicitante
de medidas cautelares que como tal se decreten servicios
minimos, asi como grupos de trabajo establecidos por A&areas
evitando que el personal rote entre la zona de aislamiento vy
la zona en la que no haya usuarios con sintomatologia.

Pretensién que excede absolutamente del ambito en el que
se estadn planteando las medidas cautelares, la organizacidn
del trabajo del personal gque se desconoce si es laboral o
funcionario con la competencia del orden social que se invoca
por estar ante la prevencidédn de riesgos laborales debe
realizarse por el empleador en funcidén de las necesidades del
centro, tratdndose en el presente caso de la atencidén a
personas discapacitadas que son especialmente vulnerables vy
que en ocasiones requieren para su asistencia de la atencidn
de dos personas por 1lo que el establecimiento de unos
servicios minimos en una actividad que es presencial y que
estdn incluidas en el Decreto que declara el estado de alarma
como actividad necesaria puede determinar un servicio
ciertamente deficiente con aumento del riesgo para los
usuarios.

OCTAVO.- Se pretende también por el sindicato solicitante
de medidas cautelares que como tal se decrete la
obligatoriedad para la Administracién de reforzar la plantilla
por el numero de bajas existentes y que se refuerce el
personal sanitario y de limpieza. Dificil encaje tiene en el
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ambito de la Ley de Prevencidén de Riesgo Laborales esta
peticién por lo que con independencia de lo que seria
“deseable” vy/o aconsejable no cabe en este procedimiento
determinar el personal que debe formar parte de la plantilla
de un centro de trabajo.

NOVENO.- Por Ultimo se solicita la condena de la empresa
al pago de una cantidad de 1.000€ por cada dia de retraso en
la implantacidén de las medidas invocando un Auto del Juzgado
de lo Social n°8 de las Palmas de 25-3-2020.

Cabe citar por el contrario el Auto del TS, Sala de 1lo
Contencioso, de 25-3-2020 deniega medidas <cautelarisimas
contra el Ministerio de Sanidad porgque no consta actuacidn
contraria a la exigencia evidente de que "se han de hacer
cuantos esfuerzos sean posibles para gque cuenten con
ellos" (los medios de proteccidn).

No consta en el presente caso, que por parte de 1la
demandada no se estén realizando esfuerzos para la adopcidén de
las medidas necesarias ante 1la situacidén producida por el
COVID-19 por 1lo que no cabe imponer una condena en los
términos solicitados.

DECIMO.- Contra esta resolucidn cabe interponer recurso de
reposicién, de conformidad con lo dispuesto en el articulo
186.2 de la LJS.

Vistos 1los precedentes razonamientos Jjuridicos vy demés
preceptos legales de aplicacidn

PARTE DISPOSITIVA

ACUERDO: ESTIMAR parcialmente la peticidén de medidas
cautelares solicitada por CCOO contra la Consejeria de Familia
e Igualdad de Oportunidades (Gerencia de Servicios Sociales)
de la Junta de Castilla y Ledn para que proceda a proveer al
personal asistencial y no asistencial que tenga contacto con
personas sintoméaticas de mascarillas FPP2, Gafas de
proteccidn, calzas especificas, bastas y mandiles impermeables
asi como que se proceda a la instalacidén de contenedores para
residuos especialmente peligrosos.

Se desestiman el resto de medidas cautelares solicitadas.
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Contra la presente resolucidén cabe recurso de reposicién que deberd de ser interpuesto en el plazo de tres dias ante este
juzgado. Se advierte que si el recurrente no fuera trabajador o beneficiario del régimen publico de la seguridad social,
estado, comunidad auténoma, entidad local o ente auténomo dependiente de alguno de ellos, ni tuviera reconocido el derecho de
asistencia juridica gratuita, deberd acreditar en el momento de la interposicién haber ingresado en la cuenta corriente de
este juzgado en Banesto, cuenta numero 3704/0000/00/0234/20, la cantidad de 25 Euros. Al hacer el ingreso deberd especificar
en el campo concepto del documento Resguardo de Ingreso que se trata de un “Recurso”, seguido del cbédigo (“30”) vy
“Reposicién”. Si el ingreso se efectlia mediante transferencia bancaria, el cdédigo y tipo concreto de recurso debe indicarse
justamente después de especificar los 16 digitos de la cuenta expediente (separado por un espacio). Asi mismo, si por una
misma parte se recurriera simultdneamente mas de una resolucidén deberd realizar tantos ingresos o imposiciones diferenciadas
como resoluciones a recurrir, indicando en el concepto el tipo de recurso de que se trate y afiadiendo en el campo de
observaciones la fecha de la resolucién objeto del recurso en formato dd/mm/aaaa. Se advierte que de no cumplirse las

anteriores prevenciones, no se admitird a tramite el recurso.
Asi lo acuerda y firma SS?%. Doy fe.

EL/LA MAGISTRADO JUEZ EL/LA LETRADO DE LA AMINISTRACION DE JUSTICIA

La difusidén del texto de esta resolucidén a partes no interesadas en el proceso en el que ha sido dictada sélo podra llevarse
a cabo previa disociacién de los datos de caracter personal que los mismos contuvieran y con pleno respeto al derecho a la
intimidad, a los derechos de las personas que requieran un especial deber de tutelar o a la garantia del anonimato de las
victimas o perjuicio, cuando proceda.

Los datos personales incluidos en esta resolucién no podran ser cedidos, ni comunicados con fines contrarios a las leyes.
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REC.ORDINARIO(c/d)/88/2020

PIEZA DE MEDIDAS CAUTELARES Num.: 1
Procedimiento Num.: REC.ORDINARIO(c/d) - 88/ 2020
Ponente: Excmo. Sr. D. Pablo Lucas Murillo de la Cueva

Letrado de la Administracion de Justicia: IImo. Sr. D. Luis Martin Contreras--

TRIBUNAL SUPREMO
Sala de lo Contencioso-Administrativo
Seccion CUARTA

Auto num. /

Excmos. Sres. y Excmas. Sras.

D. Luis Maria Diez-Picazo Giménez, presidente
D. Jorge Rodriguez-Zapata Pérez

D. Pablo Lucas Murillo de la Cueva

D2. Celsa Pico Lorenzo

D2. Maria del Pilar Teso Gamella

D. Rafael Toledano Cantero

En Madrid, a 25 de marzo de 2020.

Ha sido ponente el Excmo. Sr. D. Pablo Lucas Murillo de la Cueva.

HECHOS
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PRIMERO.- Por escrito de 20 de marzo de 2020, la procuradora dofia Teresa
de Jesus Castro, en nombre y representacion de la Confederacion Estatal de
Sindicatos Médicos (CESM), asistida por la letrada dofia Aranzazu Albesa Pérez

ha presentado

“SOLICITUD DE MEDIDAS CAUTELARISIMAS “INAUDITA PARTE”
contra la MINISTERIO DE SANIDAD en la persona de su representante
legal, con domicilio en la Paseo del Prado, 18, 28014 de Madrid, de
conformidad con el Art 733 LEC se solicita sin audiencia al demandado por
cuestion de urgencia constatada dada la situacion de alarma nacional
decretada por el Real Decreto 463/2020, de 14 de marzo, por el que se
declara el estado de alarma para la gestion de la situacion de crisis sanitaria
por el COVID-19, y Real Decreto 465/2020, de 17 de marzo, por el que se
modifica el citado Real Decreto 463/2020, de 14 de marzo, en base a los
hechos y fundamentos que a continuacién se exponen, y garantizar la
proteccion eficaz en materia de seguridad y salud en el trabajo de los
profesionales sanitarios y el deber de la administracion sanitaria de
garantizar su proteccion de conformidad con la Ley 31/95 de Prevencién de
Riesgos laborales (art 14, art.15 y art 17), que pone en riesgo la proteccion
de la salud del trabajador (art 43.1 CE)".

SEGUNDO.- Por acuerdo del Presidente de la Sala de 24 de marzo de
2020y conforme a las normas de reparto, se turno el asunto a la Seccion Cuarta
y fue designado ponente el Excmo. Sr. don Pablo Maria Lucas Murillo de la

Cueva.

RAZONAMIENTOS JURIDICOS

PRIMERO.- Los términos de la solicitud.

La Confederacion Espafiola de Sindicatos Médicos nos ha solicitado,
como medida cautelar a tomar inaudita parte, a fin de asegurar la tutela judicial

efectiva que pudiera acordarse en sentencia, de acuerdo con la Ley de
2
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Prevencion de Riesgos Laborales y para hacer frente a la crisis sanitaria

ocasionada por el COVID-19, que requiramos

“a la Administracion demandada a fin que en cumplimiento de las recomendaciones de
la Organizacion Mundial de la Salud, de lo establecido en el Real Decreto 463/2020, de 14 de
marzo, por el que se declara el estado de alarma, y en atencion a la directa aplicacion de la
Ley de Prevencion de Riesgos Laborales y Reglamento de Desarrollo, se provea con caracter
urgente e inmediato, en el término de 24 horas, en todos los Centros hospitalarios, Centros
asistenciales de Atencion Primaria, Servicios de Emergencias, Servicios de Asistencial Rural,
centros con pacientes institucionalizados asi como todos los demas centros asistenciales del
territorio nacional ya sean publicos o privados y cualesquiera otras dependencias habilitadas
para uso sanitario, BATAS IMPERMEABLES, MASCARILLAS FPP2, FPP3, GAFAS DE
PROTECCION y CONTENDEROS (sic) GRANDES DE RESIDUOS”.

Como fundamento de su pretension afirma que le asisten tanto la
apariencia de buen derecho cuanto el peligro por la mora procesal. Nos dice
que, de no acordar la medida cautelar “se estan poniendo en grave riesgo la
salud de los trabajadores de la Sanidad y de los propios ciudadanos que

acuden a los centros asistenciales del territorio nacional”.

SEGUNDO.- El juicio de la Sala. No procede acordar la medida
solicitada.

La Confederacion Espafiola de Sindicatos Médicos no ha precisado
contra qué actuacion se dirige, aquélla frente a la que seria imprescindible la
medida cautelar prevista por el articulo 135 de la Ley de la Jurisdiccion que nos
solicita. Por otro lado, invoca preceptos de la Ley reguladora del proceso laboral
y las medidas que pide se refieren al Ministerio de Sanidad. En otras
circunstancias, cuanto acabamos de decir seria suficiente para que no

diéramos curso a su pretension sin que mediara la necesaria subsanacion.

No obstante, en las circunstancias excepcionales que vivimos, considera
la Sala que ha de prevalecer la exigencia de dar ya una respuesta fundada en
Derecho a lo que se nos pide, precisamente, porque el articulo 116.5 de la
Constitucion asegura el funcionamiento de los poderes constitucionales del

Estado durante la vigencia de los estados que contempla, por tanto, también

3
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del Poder Judicial al que corresponde la tutela efectiva de los derechos e

intereses legitimos de todos incluso en tan extraordinarios momentos.

No es obstaculo, desde el punto de vista de nuestra competencia
jurisdiccional que las medidas pretendidas deban requerirse al Ministerio de
Sanidad. No lo es porque se sitian en el marco creado por la declaracion del
estado de alarma efectuada por el Real Decreto 463/2020, de 14 de marzo, y
dicho Real Decreto erige al Gobierno en autoridad competente (articulo 4) a los
efectos del mismo, sin perjuicio de que el ejercicio de las funciones
contempladas en esa disposicion pueda delegarse en otras autoridades, entre

las que se cuenta el Ministro de Sanidad.

Despejado asi el camino, debemos decir que no se dan los presupuestos
necesarios para acordar la medida positiva, esto es, previa al proceso y sin

audiencia de la Administracion frente a la que se solicita.

La Sala es consciente de la emergencia en que nos encontramos y
también de la labor decisiva que para afrontarla estan realizando especialmente
los profesionales sanitarios. Tampoco desconoce que deben contar con todos
los medios necesarios para que la debida atencion a los pacientes que estan
prestando de forma abnegada no ponga en riesgo su propia salud, ni la de las
personas con las que mantengan contacto. Y coincide en que se han de hacer
cuantos esfuerzos sean posibles para que cuenten con ellos. Sucede, sin
embargo, que no consta ninguna actuacion contraria a esa exigencia evidente
y si son notorias las manifestaciones de los responsables publicos insistiendo
en que se estan desplegando toda suerte de iniciativas para satisfacerla. En
estas circunstancias, como hemos dicho, no hay fundamento que justifique la
adopcion de las medidas provisionalisimas indicadas. Es decir, no se han traido
a las actuaciones elementos judicialmente asequibles, los Unicos que cabe
considerar en el proceso, en cuya virtud deban acordarse sin oir a la

Administracion.
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Procede en consecuencia, denegar la solicitud y acordar que, previa la
interposicion del correspondiente recurso contencioso-administrativo, se
tramite la pieza ordinaria de medidas cautelares conforme a los articulos 129 y
siguientes de la Ley de la Jurisdiccion en cuyo seno la Sala pueda pronunciarse

ya con conocimiento de todos los extremos precisos.

Por todo lo dicho,

LA SALA ACUERDA:

(1.°) Denegar la medida -cautelarisima solicitada por la
Confederacion Estatal de Sindicatos Médicos (CESM).

(2.°) Acordar que, previa la interposicién del recurso contencioso-

administrativo, se tramite la pieza ordinaria de medidas cautelares.

Asi lo acuerdan, mandan y firman los Excmos. Sres. Magistrados

indicados al margen.
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ASSUNTO  Estado de Emergéncia - CORRECAO referente a Divulgagao 81/2020 DATA:  21-03-2020

DIVULGACAO N.° 81/2020 de 20/03 - CORRECAO

Exmo/a. Senhor/a

Juiz/a de Direito,

Na divulgacdo n°. 81/2020, datada de 20/03/2020, procede-se as seguintes correccdes:

- No considerando 5), onde se 1é: “Resolucdo do Conselho de Ministros n°. XXI1/2020,

datada de 18/03/2020”, devera ler-se: “D.L. n°. 2-A/2020, de 20/03”;

- No ponto 1, al. a), onde se 1&: “no DL n°. 44/86 de 30 de Setembro “, devera ler-se: “na Lei

n°. 44/86 de 30 de Setembro”.

- No ponto 5, onde se 1&: “Resolucdo do Conselho de Ministros n°. XXII/2020, datada de
18/03/2020, ponto 3, al. k)”, devera ler-se: “alinea p), do n°. 1 do artigo 5° do D.L. n°. 2-A/2020, de
20/03”.

Com o0s nossos melhores cumprimentos,

Ana Cristina Assinado de forma digital por Ana Cristina
Di ch bel Dias Chambel Matias

las Chambe bbch159e648f8651c896ce6400ch1c4515b92ac0
Matias Dados: 2020.03.21 15:18:00

Juiz Secretaria
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Adiamento de julgamentos e diligéncias - colaboracéo entre as Comarcas

ASSUNTO
e a Ordem dos Advogados

DATA: 25-03-2020

DIVULGACAO N.° 83/2020

Exmo/a. Senhor/a

Juiz/a de Direito,

Faz-se saber que, foi hoje feita pelo CSM, uma comunicacdo aos Senhores Juizes
Presidentes de Comarca, com conhecimento a Sua Exceléncia o Bastondrio da Ordem dos
Advogados e aos Presidentes dos Conselhos Regionais da Ordem dos Advogados, nos seguintes

termos:

“Tendo sido constatado por este CSM que estdo a ser adiados vdrios julgamentos/diligéncias
de arguidos presos, em situagdo de prisdo preventiva ou obrigacdo de permanéncia na habitagdo,
com fundamento na impossibilidade de comparéncia dos defensores ou mandatdrios constituidos,
por ordem de Sua Exceléncia o Sr. Vice Presidente, vimos pelo presente solicitar a V. Ex“s que
coordenem e sensibilizem os Exmo.s Srs. Juizes respectivos, no sentido de serem contactados 0s
Advogados que se encontram escalados, para esse dia, pela Ordem dos Advogados, a fim de
realizarem aquelas diligéncias judiciais urgentes e, quando tal venha a acontecer, mas ndo seja
possivel a sua comparéncia, independentemente do motivo, seja o Orgdo representante dos
Advogados, em ultima instancia a respectiva Delegacgdo Distrital, que o0s representa nessa

comarca/tribunal, por forma a ser assegurada a respectiva defesa dos arguidos.

Por outro lado, sempre que estejam em causa possiveis adiamentos de julgamentos/diligéncias
de arguidos presos, em situacdo de prisdo preventiva ou obrigacdo de permanéncia na habitagdo,
com fundamento na falta de condicdes das salas de audiéncia, designadamente por impossibilidade
de salvaguarda das necessdrias distdncias de seguranga entre intervenientes, aconselhadas pela
DGS, solicita-se ainda a V. Ex®s que coordenem e sensibilizem os Exmo.s Sr.s Juizes, da necessidade
prévia de ser averiguada a existéncia de salas de audiéncias alternativas, nas quais possam ser
cumpridas essas distancias regulamentares, ou recurso a meios alternativos de audi¢do dos
intervenientes, seja através da divisdo dos mesmos por diferentes periodos do dia, por forma a

evitar aglomerado de intervenientes a mesma hora e local, seja através do recurso a meios

1/2

Rua Duque de Palmela n.° 23 1250-097 Lisboa
Telefone: 213 220 020 o Fax: 213 47 4918
http://www.csm.org.pt e csm@csm.org.pt





CONSELHO SUPE RIOIIi- DA MAGISTRATURA

GABINETE DE APOIO AQ VICE-PRESIDENTE E AOS MEMBROS

alternativos de audi¢do por videoconferéncia, videochamada ou outro meio de comunica¢do d

distancia.

Como é do conhecimento de V. Ex%s, os tribunais sdo o ultimo garante da liberdade individual
dos cidaddos, da paz e tranquilidade sociais, incumbindo-nos por isso uma responsabilidade
acrescida de protec¢do do cidaddo, principalmente na situacdo de estado de emergéncia que

actualmente vivenciamos.

A presente informacgdo serd remetida para conhecimento de Sua Exceléncia o Bastondrio da
Ordem dos Advogados e dos Srs. Presidentes das Distritais da Ordem dos Advogados, solicitando

dos mesmos a melhor colaboragdo com os Presidentes das Comarcas.”

Com os nossos melhores cumprimentos,

ANA CHAMBEL MATIAS
Juiz Secretiria | Secretary Judge

CONSELHO SUPERIOR DA MAGISTRATURA
JURICIAL HIGH COUNCII

e Rua Duque de Palmela, n.™ 23, 1250-097 Lisboa

+351 213 220020 | VoIP: 711608

B juiz.secretario(csm.org.pt | E hitps:/ fwww.csm.org. pt
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ASSUNTO Plano de contingéncia - COVID-19 DATA:  28-02-2020

DIVULGACAO N.° 52/2020

Exmo/a Senhor/
Juiz/a Conselheiro/a
Juiz/a Desembargador/a

Juiz/a de Direito

Por determinacdo do Sr. Vice-Presidente, leva-se ao conhecimento o seguinte:

"Exmos. Senhores Magistrados Judiciais,

Na sequéncia do alerta resultante do surto de COVID-2019 (novo coronavirus), € tendo
em vista a preservacdo da saude e seguranca de todos os Magistrados Judiciais, junto se envia
em anexo a Orientacdo n.° 006/2020, de 26 de fevereiro de 2020, emitida pela Direcdo-Geral de
Saude, relativa aos procedimentos de prevencdo, controlo e vigildncia, bem como os
procedimentos a adotar perante sintomas desta infecdo. Todas as informacdes sobre esta

matéria estdo disponiveis na pagina da Direcdo Geral da Saude https://www.dgs.pt/corona-

virus/materiais-de-divulgacao.aspx .

A DGAJ, em articulacdo com o CSM, encontra-se a preparar um Plano de Contingéncia
especifico para dar resposta a um eventual cendrio de epidemia pelo novo coronavirus, de
acordo com a Orientacdo emanada pela DGS, o qual sera divulgado oportunamente pelas
comarcas.

Mais se informa que devem ser reportadas a este CSM, através do email csm@csm.org.pt,

todas as situacOes de Senhores Magistrados Judiciais que tenham estado em areas afetadas nos

ultimos 14 dias e/ou que revelem sintomas e ligacdo epidemioldgica compativeis com a definicéo
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de caso possivel de COVID-19. O CSM, em articulacdo com os Senhores Juizes Presidentes de

Comarca, adotara as medidas adequadas a situacdo em causa.". ACDCM | 1/1R”

Com os melhores cumprimentos,

ANA CHAMBEL MATIAS
Juiz Sceretaria | Scerctary Judge

CONSELHO SUFERIOR DA MAGISTRATURA
JUDICIAL HIGH COUNCI
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SAUDE
ORIENTACAO
NUMERO:  006/2020 Maria daGraga 525, v
Gregorio de Freitas g de 6 cresdriode
DATA: 26/02/2020 Date: 2020.02.27 08:22:04 Z
ASSUNTO: Infecao por SARS-CoV-2 (COVID-19)

Procedimentos de prevencdo, controlo e vigilancia em empresas
PALAVRAS-CHAVE: COVID-19; SARS-CoV-2; Coronavirus; Empresa; Servicos de Saude e Seguranca do
Trabalho; Plano de Contingéncia; Vigilancia; Prevencao; Controlo
PARA: Empresas
CONTACTOS: Direcdo de Servicos de Prevencdo da Doenca e Promocédo da Saude: dspdps@dgs.min-
saude.pt; Programa Nacional de Salde Ocupacional: saudetrabalho@dgs.min-saude.pt
Nos termos da alinea a) do n° 2 do artigo 2° do Decreto Regulamentar n® 14/2012, de 26 de janeiro,

emite-se a Orientacdo seguinte:

1. Enquadramento

O empregador é responsavel por organizar os Servicos de Saude e Seguranca do Trabalho (SST)
de acordo com o estabelecido no “Regime juridico da promog¢do da seguranca e saude no trabalho”
(RJPSST - Lei n.° 102/2009, de 10 de setembro, na sua atual redacdo). E obrigacdo do empregador
assegurar aos seus trabalhadores condi¢Bes de seguranca e de saude, de forma continuada e
permanente, tendo em conta os principios gerais de prevencdo (art. 15.° do RJPSST).

As prescri¢des minimas de prote¢do da seguranca e da saude dos trabalhadores contra os riscos
da exposicdo a agentes biolégicos no contexto de trabalho estdo estabelecidas no Decreto-Lei n.°
84/97, de 16 de abril.

A Autoridade de Saude compete intervir em situacdes de grave risco para a Saude Publica,
procedendo a vigilancia da saude dos cidadados e do nivel sanitario dos servicos e estabelecimentos
e determinando, quando necessario, medidas corretivas, incluindo a interrup¢do ou suspensdo de
atividades ou servicos e o encerramento dos estabelecimentos (Decreto-Lei n.° 135/2013, de 4 de
outubro).

2. Ambito

A presente Orientacdo descreve as principais etapas que as empresas' devem considerar para
estabelecer um Plano de Contingéncia no ambito da infecdo pelo novo Coronavirus SARS-CoV-22,
agente causal da COVID-193 assim como os procedimentos a adotar perante um Trabalhador com
sintomas desta infecdo.

Esta Orientacdo pode ser atualizada a qualquer momento, tendo em conta a evolu¢do do quadro
epidemiolégico da COVID-19.

As situagdes ndo previstas nesta Orientacdo devem ser avaliadas caso a caso.

' Para efeitos do presente documento “empresas” e “organiza¢bes” sdo sinbnimos e integram todos os ramos de atividade
nos setores publico, privado ou cooperativo e social.
2 Coronavirus Study Group (2020): https://www.biorxiv.org/content/10.1101/2020.02.07.937862v1.full.pdf
3 WHO (2020). https://www.who.int/publications-detail/global-surveillance-for-human-infection-with-novel-coronavirus-
(2019-ncov)
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3. Definicdo de Caso suspeito

A definicdo seguidamente apresentada é baseada na informacdo disponivel, a data, no Centro
Europeu de Prevencdo e Controlo de Doenca Transmissiveis (ECDC), e deve ser adotada pelas
empresas.

Critérios clinicos Critérios epidemioldgicos

Historia de viagem para areas com transmissdo comunitaria ativa* nos 14 dias antes do

~ s inicio de sintomas
Infecdo respiratéria aguda

ou
(febre ou tosse ou dificuldade ) J . 5
L Contacto com caso confirmado ou provavel de infe¢do por SARS-CoV-2/COVID-19,
respiratéria) requerendo ou i . )
~ e E nos 14 dias antes do inicio dos sintomas
ndo hospitalizagdo ou

Profissional de salde ou pessoa que tenha estado numa institui¢do de salide onde sdo
tratados doentes com COVID-19

4. Transmissao da infecdo
Considera-se que a COVID-19 pode transmitir-se:

— Por goticulas respiratorias (particulas superiores a 5 micra);

— Pelo contacto direto com secre¢des infeciosas;

— Por aerossois em procedimentos terapéuticos que os produzem (inferiores a 1 micron).
O atual conhecimento sobre a transmissdo do SARS-CoV-2 é suportado no conhecimento sobre 0s
primeiros casos de COVID-19 e sobre outros coronavirus do mesmo subgénero. A transmissao de
pessoa para pessoa foi confirmada e julga-se que esta ocorre durante uma exposi¢do préxima a
pessoa com COVID-19, através da disseminacdo de goticulas respiratérias produzidas quando uma
pessoa infetada tosse, espirra ou fala, as quais podem ser inaladas ou pousar na boca, nariz ou
olhos de pessoas que estdo préximas. O contacto das maos com uma superficie ou objeto com o
novo coronavirus e, em seguida, o contacto com as mucosas oral, nasal ou ocular (boca, nariz ou
olhos), pode conduzir a transmissdo da infecdo®. Até a data ndo existe vacina ou tratamento
especifico para esta infecdo’.
As medidas preventivas no ambito da COVID-19 a instituir pela empresa deverdo ter em conta as
vias de transmissdo direta (via aérea e por contacto) e as vias de transmissdo indireta
(superficies/objetos contaminados).

5. Plano de Contingéncia

As empresas devem ter um Plano de Contingéncia especifico para responder a um cenario de
epidemia pelo novo coronavirus. A elabora¢do deste Plano deve envolver os Servigos de SST da
empresa, os trabalhadores e seus representantes.

O Plano de Contingéncia deve responder a trés questdes basilares:

— Quais os efeitos que a infecdo de trabalhador(es) por SARS-CoV-2 pode causar na empresa?

4 Areas com transmissdo comunitdria disponiveis em https://www.dgs.pt/saude-a-a-
z.aspx?v=%3d%3dBAAAAB%2bLCAAAAAAABABLszUOAWArk10aBAAAAA%3d%3d#saude-de-a-a-
z/coronavirus/2019-ncov/areas-afetadas

5 ECDC (2020): https://www.ecdc.europa.eu/en/novel-coronavirus-china/questions-answers

6 CDC (2020): https://www.cdc.gov/coronavirus/2019-ncov/php/risk-assessment.htmi

7 CDC (2020): https://www.cdc.gov/coronavirus/2019-nCoV/hcp/clinical-criteria.html
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— O que preparar para fazer face a um possivel caso de infecdo por SARS-CoV-2 de
trabalhador(es)?

— O que fazer numa situagdo em existe um trabalhador(es) suspeito(s) de infe¢do por SARS-CoV-
2 na empresa?

5.1. Identificacdo dos efeitos que a infe¢do de trabalhador(es) por SARS-CoV-2 pode causar
na empresa

A empresa deve estar preparada para a possibilidade de parte (ou a totalidade) dos seus
trabalhadores ndo ir trabalhar, devido a doenca, suspensdo de transportes publicos,
encerramento de escolas, entre outras situa¢des possiveis.

Neste contexto é importante avaliar:

— As atividades desenvolvidas pela empresa que sdo imprescindiveis de dar continuidade (que
ndo podem parar) e aquelas que se podem reduzir ou encerrar/fechar/desativar.

— Os recursos essenciais (matérias-primas, fornecedores, prestadores de servicos e logistica) que
sdo necessarios manter em funcionamento para a empresa e para satisfazer as necessidades
béasicas dos clientes.

— Os trabalhadores que sdo necessarios garantir, sobretudo para as atividades que sdo
imprescindiveis para o funcionamento da empresa. Deve-se equacionar a possibilidade de
afetar trabalhadores adicionais (contratados, trabalhadores com outras tarefas, reformados)
para desempenharem tarefas essenciais da empresa e, se possivel, forma-los.

— Ostrabalhadores que, pelas suas atividades e/ou tarefas, poderdo ter um maior risco de infecdo
por SARS-CoV-2 (ex. trabalhadores que realizam atividades de atendimento ao publico;
trabalhadores que prestam cuidados de saude; trabalhadores que viajam para paises com
casos de transmissao ativa sustentada na comunidade).

— As atividades da empresa que podem recorrer a formas alternativas de trabalho ou de
realizacdo de tarefas, designadamente pelo recurso a teletrabalho, reunides por video e
teleconferéncias e o acesso remoto dos clientes. Deve-se ponderar o reforco das
infraestruturas tecnoldgicas de comunicacdo e informacdo para este efeito.

5.2. Preparacdo para fazer face a um possivel caso de infecdo por SARS-CoV-2 de
trabalhador(es)
5.2.1. Estabelecer uma area de “isolamento” e o(s) circuito(s) até a mesma

A colocagdo de um trabalhador numa area de “isolamento” visa impedir que outros trabalhadores
possam ser expostos e infetados. Tem como principal objetivo evitar a propagac¢do da doenga
transmissivel na empresa e na comunidade.

A area de “isolamento” (sala, gabinete, sec¢do, zona) numa empresa tem como finalidade evitar ou
restringir o contacto direto dos trabalhadores com o trabalhador doente (com sinais e sintomas e
ligacdo epidemiolégica compativeis com a defini¢cdo de caso suspeito, critérios referidos no ponto
3) e permitir um distanciamento social deste, relativamente aos restantes trabalhadores. Grandes
empresas ou empresas com varios estabelecimentos podem definir mais do que uma area de
“isolamento”.

A area de “isolamento” deve ter ventilacdo natural, ou sistema de ventilagdo mecanica, e possuir
revestimentos lisos e lavaveis (ex. ndo deve possuir tapetes, alcatifa ou cortinados). Esta area
devera estar equipada com: telefone; cadeira ou marquesa (para descanso e conforto do
trabalhador, enquanto aguarda a validacdo de caso e o eventual transporte pelo INEM); kit com
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agua e alguns alimentos ndo pereciveis; contentor de residuos (com abertura ndo manual e saco
de plastico); solucdo antisséptica de base alcodlica - SABA (disponivel no interior e a entrada desta
area); toalhetes de papel; mascara(s) cirtrgica(s); luvas descartaveis; termémetro. Nesta area, ou
proxima desta, deve existir uma instalacdo sanitaria devidamente equipada, nomeadamente com
doseador de sabdo e toalhetes de papel, para a utilizacdo exclusiva do Trabalhador com
Sintomas/Caso Suspeito.

A empresa devera estabelecer o(s) circuito(s) a privilegiar quando um Trabalhador com sintomas
se dirige para a area de “isolamento”. Na deslocacdo do Trabalhador com sintomas, devem ser
evitados os locais de maior aglomeracdo de pessoas/trabalhadores nas instalaces.

5.2.2. Estabelecer procedimentos especificos

A empresa devera incluir no seu Plano de Contingéncia os procedimentos previstos nos pontos 6,

7 e 8 da presente Orienta¢do, esquematizado no Anexo 1.

Salienta-se ainda a necessidade de a empresa estabelecer os seguintes procedimentos:

— Processo de alerta de Trabalhador com sintomas e ligacdo epidemiolégica (compativeis com a
definicdo de caso suspeito de COVID-19), isto é, como se procede a comunicagdo interna entre:

— O Trabalhador com sintomas - ou o trabalhador que identifique um trabalhador com
sintomas na empresa - e a chefia direta e o empregador (ou alguém por este designado).
De referir que este processo de comunicacdo deve ser o mais célere e expedito possivel;

— O empregador e os restantes trabalhadores, ao longo de todo o do virus, entre as quais
se destacam:

— Procedimentos basicos para higienizacdo das maos (ex. lavar as maos com agua e sabdo
durante pelo menos 20 segundos; se estes ndo estiverem disponiveis utilize um
desinfetante para as mé&os que tenha pelo menos 70% de alcool® cobrindo todas as
superficies das maos e esfregando-as até ficarem secas; sabdo e agua devem ser usados
preferencialmente se as maos estiverem visivelmente sujas®);

— Procedimentos de etiqueta respiratéria (ex. evitar tossir ou espirrar para as maos; tossir
ou espirrar para o antebraco ou manga, com o antebraco fletido ou usar lengo de papel;
higienizar as maos apds o contacto com secre¢8es respiratérias);

— Procedimentos de colocacdo de mascara cirurgica (incluindo a higienizacdo das mdaos
antes de colocar e apds remover a mascara);

— Procedimentos de conduta social (ex. alterar a frequéncia e/ou a forma de contacto entre
os trabalhadores e entre estes e os clientes - evitar o aperto de mdo, as reunides
presenciais, os postos de trabalho partilhados).

— Processo (interno) de registo de contactos com o Caso Suspeito.

5.2.3. Definir responsabilidades

Estabelecer que:

— Todos os trabalhadores devem reportar a sua chefia direta, uma situacdo de doenca
enquadrada como Trabalhador com sintomas e ligacdo epidemiolégica compativeis com a
definicao de caso possivel de COVID-19;

— Sempre que for reportada uma situacdo de Trabalhador com sintomas, a chefia direta do
trabalhador informa, de imediato, o empregador (ou alguém por este designado);

— Nas situa¢des em que o Trabalhador com sintomas necessita de acompanhamento (ex.
dificuldade de locomocgao), os o(s) trabalhador(es) que acompanha(m)/presta(m) assisténcia ao
doente devem estar definidos.

8 ECDC (2020): https://www.ecdc.europa.eu/en/novel-coronavirus-china/questions-answers
9 CDC (2020): https://www.cdc.gov/coronavirus/2019-ncov/hcp/caring-for-patients.html
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5.2.4. Identificar os profissionais de saude e seus contactos

Ter disponivel na empresa, em local acessivel, os contactos do Servico de Saude do Trabalho e, se
possivel, do(s) médico(s) do trabalho responsavel(veis) pela vigilancia da sadde dos trabalhadores
da empresa.

5.2.5. Adquirir e disponibilizar equipamentos e produtos

— Solucdo antisséptica de base alcodlica (SABA) e disponibilizar a mesma em sitios estratégicos
(ex. zona de refeicdes, registo biométrico, area de “isolamento” da empresa), conjuntamente
com informacdo sobre os procedimentos de higieniza¢do das maos;

— Mascaras cirurgicas para utilizacdo do Trabalhador com sintomas (caso suspeito);

— Mascaras cirurgicas e luvas descartaveis, a utilizar, enquanto medida de precaucado, pelos
trabalhadores que prestam assisténcia ao Trabalhador com sintomas(caso suspeito);

— Toalhetes de papel para secagem das maos, nas instala¢des sanitarias e noutros locais onde
seja possivel a higieniza¢cdo das maos;

— Contentor de residuos com abertura ndo manual e saco plastico (com espessura de 50 ou 70
micra);

— Equipamentos de limpeza, de uso Unico, que devem ser eliminados ou descartados apds
utilizagdo. Quando a utilizagdo Unica ndo for possivel, deve estar prevista a limpeza e desinfe¢do
ap6s a sua utilizagdo (ex. baldes e cabos), assim como a possibilidade do seu uso exclusivo na
situacdo em que existe um Caso Confirmado na empresa. Ndo deve ser utilizado equipamento
de ar comprimido na limpeza, pelo risco de recirculacdo de aerossois;

— Produtos de higiene e limpeza. O planeamento da higieniza¢do e limpeza deve ser relativo aos
revestimentos, aos equipamentos e utensilios, assim como aos objetos e superficies que sdo
mais manuseadas (ex. corrimaos, macanetas de portas, botdes de elevador). A limpeza e
desinfe¢do das superficies deve ser realizada com detergente desengordurante, seguido de
desinfetante.

5.2.6. Informar e formar os trabalhadores

— Divulgar o Plano de Contingéncia especifico a todos os trabalhadores.

— Esclarecer os trabalhadores, mediante informacao precisa e clara, sobre a COVID-19 de forma
a, por um lado, evitar o medo e a ansiedade e, por outro, estes terem conhecimento das
medidas de prevenc¢ao que devem instituir.

— In(formar) os trabalhadores quanto aos procedimentos especificos a adotar perante um caso
suspeito na empresa (descritos no ponto 5.2.2.).

5.3. Diligéncias a efetuar na presenca de trabalhador(es) suspeito de infecdo por SARS-CoV-
2 na empresa
— Acionar o Plano de Contingéncia da empresa para COVID-19;
— Confirmar a efetiva implementacdo dos procedimentos especificos estabelecidos em 5.2.2;
— Procurar manter atualizada a informacdo sobre COVID-19, de acordo com o disponibilizado
pela Direcdo-Geral da Saude, Autoridade de Saude Local e meios de comunicacgdo oficiais.

6. Procedimentos num Caso Suspeito

Qualquer trabalhador com sinais e sintomas de COVID-19 e ligacdo epidemioldgica, ou que
identifigue um trabalhador na empresa com critérios compativeis com a definicdo de caso
suspeito, informa a chefia direta (preferencialmente por via telefénica) e dirige-se para a area de
“isolamento”, definida no Plano de Contingéncia.
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A chefia direta deve contactar, de imediato, o empregador pelas vias estabelecidas no Plano de
Contingéncia da empresa. Nas situa¢des necessarias (ex. dificuldade de locomog¢do do
trabalhador) o empregador (ou chefia direta) assegura que seja prestada, a assisténcia adequada
ao Trabalhador até a area de “isolamento”. Sempre que possivel deve-se assegurar a distancia de
seguranca'® (superior a 1 metro) do doente.

O(s) trabalhador(es) que acompanha(m)/presta(m) assisténcia ao Trabalhador com sintomas,
deve(m) colocar, momentos antes de se iniciar esta assisténcia, uma mascara cirdrgica e luvas
descartaveis, para além do cumprimento das precauc¢des basicas de controlo de infe¢do (PBCI)
quanto a higiene das maos, apds contacto com o Trabalhador doente.

O Trabalhador doente (caso suspeito de COVID-19) ja na area de “isolamento”, contacta o SNS 24
(808 24 24 24).

Este trabalhador deve usar uma mascara cirurgica, se a sua condicdo clinica o permitir. A mascara
devera ser colocada pelo préprio trabalhador. Deve ser verificado se a mascara se encontra bem
ajustada (ou seja: ajustamento da mascara a face, de modo a permitir a oclusdo completa do nariz,
boca e areas laterais da face. Em homens com barba, podera ser feita uma adapta¢do a esta
medida - mascara cirlrgica complementada com um len¢o de papel). Sempre que a mascara
estiver humida, o trabalhador deve substitui-la por outra.

O profissional de salde do SNS 24 questiona o Trabalhador doente quanto a sinais e sintomas e
ligacdo epidemioldgica compativeis com um caso suspeito de COVID-19. Ap6s avaliagdo, o SNS 24
informa o Trabalhador:

— Se ndo se tratar de caso suspeito de COVID-19: define os procedimentos adequados a situacdo
clinica do trabalhador;

— Sesetratar de caso suspeito de COVID-19: 0 SNS 24 contacta a Linha de Apoio ao Médico (LAM),
da Direcdo-Geral da Saude, para validacdo da suspeicdo. Desta validacdo o resultado podera
ser:

— (Caso Suspeito Nao Validado, este fica encerrado para COVID-19. O SNS 24 define os
procedimentos habituais e adequados a situacao clinica do trabalhador. O trabalhador
informa o empregador da nao validagdo, e este Ultimo devera informar o médico do
trabalho responsavel.

— (Caso Suspeito Validado, a DGS ativa o INEM, o INSA e Autoridade de Saude Regional,
iniciando-se a investigacdo epidemiolégica e a gestdo de contactos. A chefia direta do
Trabalhador informa o empregador da existéncia de um caso suspeito validado na
empresa.

Na situacdo de Caso suspeito validado:

— O trabalhador doente devera permanecer na area de “isolamento” (com mascara cirdrgica,
desde que a sua condicdo clinica o permita), até a chegada da equipa do Instituto Nacional de
Emergéncia Médica (INEM), ativada pela DGS, que assegura o transporte para o Hospital de
referéncia, onde serdo colhidas as amostras biolégicas para testes laboratoriais;

— O acesso dos outros trabalhadores a area de “isolamento” fica interditado (exceto aos
trabalhadores designados para prestar assisténcia);

1© World Health Organization (WHO). Home care for patients with suspected novel coronavirus (nCoV) infection presenting
with mild symptoms and management of contacts. Geneva: WHO, 20 janeiro 2020. https://www.who.int/publications-
detail/home-care-for-patients-with-suspected-novel-coronavirus-(ncov)-infection-presenting-with-mild-symptoms-and-
management-of-contacts.
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— O empregador colabora com a Autoridade de Saude Local na identificagdo dos contactos
proximos do doente (Caso suspeito validado);

— O empregador informa o médico do trabalho responsavel pela vigilancia da saude do
trabalhador;

— O empregador informa os restantes trabalhadores da existéncia de Caso suspeito validado, a
aguardar resultados de testes laboratoriais, mediante os procedimentos de comunicagdo
estabelecidos no Plano de Contingéncia.

O Caso suspeito validado deve permanecer na area de “isolamento” até a chegada da equipa do
INEM ativada pela DGS, de forma a restringir, ao minimo indispensavel, o contacto deste
trabalhador com outro(s) trabalhador(es). Devem-se evitar desloca¢des adicionais do Caso
suspeito validado nas instalacdes da empresa.

7. Procedimentos perante um Caso suspeito validado

A DGS informa a Autoridade de Saude Regional dos resultados laboratoriais, que por sua vez
informa a Autoridade de Saude Local.

A Autoridade de Saude Local informa o empregador dos resultados dos testes laboratoriais e:

— Se o Caso for infirmado, este fica encerrado para COVID-19, sendo aplicados os procedimentos
habituais da empresa, incluindo de limpeza e desinfecdo. Nesta situacdo sao desativadas as
medidas do Plano de Contingéncia da empresa;

— Se o Caso for confirmado, a area de “isolamento” deve ficar interditada até a valida¢ao da
descontaminacdo (limpeza e desinfecao) pela Autoridade de Saude Local. Esta interdicdo sé
podera ser levantada pela Autoridade de Saude.

Na situacdo de Caso confirmado:

— O empregador deve:

— Providenciar a limpeza e desinfe¢do (descontaminacao) da area de “isolamento”;

— Reforcar a limpeza e desinfecdo, principalmente nas superficies frequentemente
manuseadas e mais utilizadas pelo doente confirmado, com maior probabilidade de
estarem contaminadas. Dar especial atencao a limpeza e desinfecdo do posto de trabalho
do doente confirmado (incluindo materiais e equipamentos utilizados por este);

— Armazenar os residuos do Caso Confirmado em saco de plastico (com espessura de 50 ou
70 micron) que, apéds ser fechado (ex. com abracadeira), deve ser segregado e enviado
para operador licenciado para a gestdo de residuos hospitalares com risco biolégico.

— A Autoridade de Saude Local, em estreita articulagdo com o médico do trabalho, comunica a
DGS informacgdes sobre as medidas implementadas na empresa, e sobre o estado de saude
dos contatos proximos do doente.

8. Procedimento de vigildncia de contactos préximos
Considera-se “contacto préximo” um trabalhador que ndo apresenta sintomas no momento, mas
que teve ou pode ter tido contacto com um caso confirmado de COVID-19". O tipo de exposicdo
do contacto préximo, determinara o tipo de vigilancia (Anexo II).
O contacto préximo'? com caso confirmado de COVID-19 pode ser de:

“Alto risco de exposi¢ao”, é definido como:

1 ECDC (2020): https://www.ecdc.europa.eu/en/publications-data/public-health-management-persons-having-had-contact-novel-
coronavirus-cases

2 https://www.who.int/publications-detail/home-care-for-patients-with-suspected-novel-coronavirus-(ncov)-infection-presenting-with-
mild-symptoms-and-management-of-contacts
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— Trabalhador do mesmo posto de trabalho (gabinete, sala, seccdo, zona até 2 metros''%)
do Caso;

— Trabalhador que esteve face-a-face com o Caso Confirmado ou que esteve com este em
espaco fechado;

— Trabalhador que partilhou com o Caso Confirmado loica (pratos, copos, talheres), toalhas
ou outros objetos ou equipamentos que possam estar contaminados com expetoragao,
sangue, goticulas respiratérias'®,

“Baixo risco de exposi¢ao” (casual), é definido como:

— Trabalhador que teve contacto esporadico (momentaneo) com o Caso Confirmado (ex. em
movimento/circulagdo durante o qual houve exposicao a goticulas/secre¢des respiratorias
através de conversa face-a-face superior a 15 minutos, tosse ou espirro).

— Trabalhador(es) que prestou(aram) assisténcia ao Caso Confirmado, desde que tenha(m)
seguido as medidas de prevencao (ex. utilizacdo adequada da mascara e luvas; etiqueta
respiratéria; higiene das maos).

Perante um Caso Confirmado por COVID-19, além do referido anteriormente, deverdo ser ativados

os procedimentos de vigilancia ativa dos contactos proximos'”'® , relativamente ao inicio de

sintomatologia. Para efeitos de gestdo dos contactos a Autoridade de Saude Local, em estreita

articulagdo com o empregador e o médico do trabalho, deve:

— ldentificar, listar e classificar os contactos proximos (incluindo os casuais);

— Proceder ao necessario acompanhamento dos contactos (telefonar diariamente, informar,
aconselhar e referenciar, se necessario).

O periodo de incubacdo estimado da COVID-19 é de 2 a 12 dias'®. Como medida de precaucdo, a

vigilancia ativa dos contatos préximos decorre durante 14 dias desde a data da Ultima exposicao

a caso confirmado.

A vigilancia de contactos préximos deve ser a seguidamente apresentada:

Vigilancia de contactos préximos
“alto risco de exposi¢ao” “baixo risco de exposi¢dao”

— Monitorizagdo ativa pela Autoridade de Saude Local | — Auto monitorizagdo diaria dos

durante 14 dias desde a Ultima exposicao; sintomas da COVID-19, incluindo
— Auto monitorizacdo diaria dos sintomas da COVID-19, febre, tosse ou dificuldade em

incluindo febre, tosse ou dificuldade em respirar; respirar;
— Restringir o contacto social ao indispensavel; — Acompanhamento da situagao pelo
— Evitar viajar; médico do trabalho.
— Estar contactavel para monitorizagdo ativa durante

os 14 dias desde a data da Ultima exposicao.

13 CDC (2020): https://www.cdc.gov/coronavirus/2019-ncov/hcp/caring-for-patients.html

14 CDC (2020): https://www.cdc.gov/coronavirus/2019-nCoV/hcp/clinical-criteria.html

15 CDC (2020): https://www.cdc.gov/coronavirus/2019-ncov/hcp/caring-for-patients.html

16 CDC (2020): https://www.cdc.gov/coronavirus/2019-nCoV/hcp/clinical-criteria.html

7 European Centre for Disease Prevention and Control (ECDC). Technical Report: Public health management of persons
having had contact with novel coronavirus cases in the European Union. Estocolmo: ECDC, 30 janeiro 2020.
https://www.ecdc.europa.eu/sites/default/files/documents/Public-health-management-contact-novel-coronavirus-cases-
EU_0.pdf.

18

www.ecdc.europa.eu/sites/default/files/documents/Public-health-management-contact-novel-coronavirus-cases-
EU_0.pdf
= https://www.who.int/publications-detail/home-care-for-patients-with-suspected-novel-coronavirus-(ncov)-infection-
presenting-with-mild-symptoms-and-management-of-contacts
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De referir que:

— A auto monitoriza¢do diaria, feita pelo proprio trabalhador, visa a avaliagdo da febre (medir a
temperatura corporal duas vezes por dia®® e registar o valor e a hora de medi¢do) e a verificagdo
de tosse ou dificuldade em respirar;

— Se se verificarem sintomas da COVID-19 e o trabalhador estiver na empresa, devem-se iniciar
os “Procedimentos num Caso Suspeito”, estabelecidos no ponto 6;

— Se nenhum sintoma surgir nos 14 dias decorrentes da Ultima exposicdo, a situacdo fica
encerrada para COVID-19.

9. Justificagdo

As autoridades chinesas identificaram um novo coronavirus (inicialmente 2019-nCoV e
posteriormente designado pelo Coronavirus Study Group como SARS-CoV-2?') como agente
causador da doenca. Embora o epicentro da epidemia seja em Wuhan, Provincia de Hubei, China,
onde estao relatados a maior parte dos casos, o risco de infecdo ndo se limita a Wuhan, mas a
qualquer area da China com casos confirmados onde se verifique transmissdo ativa e sustentada
do virus.

O Comité de Emergéncia do Regulamento Sanitario Internacional decretou Emergéncia de Saude
Publica de Ambito Internacional. De acordo com o European Centre for Disease Prevention and
Control (ECDC), o impacto potencial dos surtos por COVID-19 é elevado, sendo provavel a
propagacdo global do virus. Recomenda-se que as empresas elaborem os Planos de Contingéncia
especificos por COVID-19.

As empresas tém um papel fulcral a desempenhar na protecao da saude e seguranca dos seus
trabalhadores, assim como sdo cruciais na limitacdo do impacte negativo sobre a economia e a
sociedade. Assim, € muito importante que os Planos de Contingéncia sejam desenvolvidos e
atualizados com a informacdo disponibilizada pela Dire¢ao-Geral da Saude (DGS), de forma a que
sejam cumpridas as recomendac8es no ambito da prevencao e controlo de infecdo.

Os Servicos de SST (também denominados por Servicos de Saude Ocupacional) das empresas
devem assumir um papel relevante na elaboracdo e aplicacdo do Plano de Contingéncia das
empresas para a COVID-19, nomeadamente na informacdo e formacdo dos trabalhadores e
dirigentes sobre esta nova ameaca, na definicdo de medidas de prevencao, na vigilancia médica e
na identificacdo de eventuais Casos.

20 CDC (2020): https://www.cdc.gov/coronavirus/2019-ncov/php/risk-assessment.html
21 Coronavirus Study Group (2020): https://www.biorxiv.org/content/10.1101/2020.02.07.937862v 1.full.pdf
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Anexo |

Fluxograma de situacao de Trabalhador com sintomas de COVID-19 numa empresa

Trabalhador com sintomas

Trabalhador informa chefia direta da situagdo e dirige-se para a
érea de “isolamento”

Chefia direta contacta o empregador, alerta para a situagdo
e assegura a assisténcia necessaria ao Trabalhador

Trabalhador contacta
SNS 24 (808 24 24 24)

SNS 24 questiona o Trabalhador

1

|| ]

Caso ndo Suspeito Caso Suspeito

SNS 24 adota o procedimento de SNS 24 contacta Linha Apoio ao

acordo com a situagdo clinica Meédico (LAM)

1
|| ]
Caso Suspeito Ndo Validado Caso Suspeito Validado

I 1
|| 1
Chefia direta do Trabalhador

informa o empregador do caso
validado

Trabalhador informa o
empregador

INEM transporta Trabalhador para
Hospital de referéncia

trabalho da situagdo clinica do
Trabalhador

resultados laboratoriais

procede a gestdo de contactos

Processo encerrado Colheita de amostrasblgloglcas no Hospital de o dor:
referéncia empregador:
para COVID-19 .
- Veda acesso a area de
I 1 1 “isolamento”
- Colabora com a Autoridade
de Saude local na identificagdo]
SNS 24 define os procedimentos Caso Infirmado Caso Confirmado —1 de contatos proximos do
S a trabalhador
adequados a situagdo clinicado
Trabalhador - Informa os trabalhadores dos}
I I procedimentos
- Informa o médico do
Autoridade de Sadde Local: trabalho
i &di Autoridade de Satde Local informa o empregador dos
Empregador informa o médico do] informa o empregador dos laboratoriais positivos

negativos

Empregador providencia a limpeza e
desinfe¢do da area de “isolamento"

Processo encerrado
para COVID-19

Autoridade de Satde Local levanta
interdigdo apos descontaminagdo

Autoridade de Satde Local informa a DGS
das medidas implementadas

Orientagdo n° 006/2020 de 26/02/2020 11/12

Alameda D. Afonso Henriques, 45 | 1049-005 Lisboa - Portugal | Tel: +351 21 843 05 00 | Fax: + 351 21 843 05 30 | E-mail: geral@dgs.min-saude.pt | www.dgs.pt





NS, @ DGS=
1899
SERSV :\%%EN Direcao-Geral da Saude

@ REPUBLICA V.
Z# PORTUGUESA  @ma

SAUDE

Anexo Il
Fluxograma de monitorizagdo dos contactos préximos (trabalhadores assintomaticos) de um Caso
confirmado de COVID-19 (trabalhador)

Trabalhador assintomatico
|
Tipo de exposicao
|
| ]
Baixe risco de exposicao A% risco de exposicao

= Mon#orizagao aiva pela Auoridade de
N—— Satde Local durante 14 dias desde a
» Auto monfiorizacdo diaria dos R exaaaan
siniomas da COVID-19, PSR,
inciuindo febre, tosse ou
- dficuidade em respirat,
« Acompanhamenio da
stuacao. pelo médico do
rabaio. — | - Restringir o contacto social a0
indispensavel;

= Auo moniorzagac diaria dos siniomas
da COVID-19, incluindo febre, fosse ou
dificuidade em respirar,

= Eviar vigjar,

= Esiar coniaciavel para mongorzagao
aiva duranie os 14 dias desde a Uma

eXposicao.
|
L
Temsintomas de COVID-197
|
[ |
Sim Nao
Fracstents de enoesf:lz;daagﬁara
Caso suspele COVID-19
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CONSELHO SUPERIOR DA MAGISTRATURA

AssunTo:  Medidas preventivas - COVID 19 - Diligencias Processuais. DATA:  11-03-2020

DIVULGACAO N.° 67/2020

Exmo(a) Senhor(a) Juiz(a) Conselheiro(a)
Exmo(a) Senhor(a) Juiz(a) Desembargador(a)

Exmo(a) Senhor(a) Juiz(a) de Direito

Tendo em consideracdo o atual estado de emergéncia em matéria de saude publica
decretado pela Organizacdo Mundial de Saude, em razdo da propagacdo de infe¢des do aparelho
respiratério de origem viral, causadas pelo agente Coronavirus (SARS-Cov-2 e COVID19),
considerando as recomendacdes daquela organizacdo, o teor do Despacho 2836-A/2020, de
2.3.2020, dos Gabinetes das Ministras da Modernizacdo do Estado e da Administracéo Publica, do
Trabalho, Solidariedade e Seguranca Social e da Saude, as orientac¢des da Direcdo Geral da Saude
(DGS), especialmente a Orientacdo 6/2000, de 26.2.2020, e a da Dire¢do Geral da Administragdo
da Justica (DGAJ), concretamente de 2.3.2020. O CSM elaborou em articulacdo com a DGAJ, o
respetivo plano de contingéncia para os tribunais da 12 Instancia, o qual foi j4 objeto de

divulgacao.

Por outro lado, os Exmo.s Juizes Presidentes de Comarca tém elaborado e divulgado os
respetivos planos de contingéncia especificos de cada comarca/tribunal, com todas as

informacdes concretas destinadas aos Sr.s Magistrados Judiciais de cada Comarca em apreco.

Relativamente a Felgueiras e a Lousada, os respetivos tribunais encontram-se apenas a

assegurar diligéncias urgentes.

A DGAJ tem informado o CSM de todas as medidas a tomar junto dos tribunais, que sdo da
competéncia de tal Direcdo, designadamente quanto a criacdo fisica de salas de isolamento,
colocagdo de recipientes desinfetantes e material de limpeza, os quais estdo ja a ser distribuidos
a nivel nacional, com especial incidéncia no Norte do pais, onde o foco viral é mais acentuado. O
CSM tem articulado com todos os Sr.s Juizes Presidentes de Comarca a tomada de medidas
concretas para cada caso apresentado ou reportado, designadamente, o recurso a trabalho a

distancia, uso de salas de audiéncia para diligéncias em detrimento de gabinetes, etc. O CSM
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continuara a acompanhar o evoluir da situacdo, sempre em articulagdo com os Sr.s Juizes
Presidentes de Comarca, a DGAJ e a DGRSP, adequando e adotando as medidas que considerar
necessarias por forma a acautelar a seguranca e a saude dos Sr.s Magistrados Judiciais, sem
alarme e ciente que se trata de matérias que muitas vezes integram o ambito da funcéo

jurisdicional dos Sr.s Magistrados Judiciais.

Por outro lado, tém sido apresentados junto deste CSM, muitas vezes dirigidos pelos
proprios ou através do Juiz Presidente de Comarca respetivo, pedidos de adiamento de
diligéncias processuais por parte de alguns Sr.s Magistrados Judiciais, com fundamento na

situagdo supra referida.

Relativamente a estas situaces, o CSM reporta aos Sr.s Magistrados Judiciais que, todas as
decisOes relativas a adiamento de diligéncias processuais agendadas, que ndo possuam
natureza urgente, desde que fundamentadas e reportadas ao Sr. Juiz Presidente da
Comareca respetiva, integram-se no ambito da competéncia funcional dos Srs. Magistrados
Judiciais, encontrando-se por isso integradas no ambito das funcdes jurisdicionais,

relativamente as quais ndo incumbe a este CSM autorizar.

Por fim, sem prejuizo de diferentes diretivas emanadas pela DGS, a qual se ird solicitar hoje,
com caracter de urgéncia, parecer sobre a realizacdo de diligéncias presenciais nos
tribunais, ndo se apresentando por ora razoavel, proporcional e justificado que este CSM, na
situacdo atual, estenda expressamente a todo o pais medidas semelhantes as que foram
decretadas relativamente aos Tribunais de Lousada e Felgueiras, uma vez que tal acarretaria, de
forma precipitada, a estagnacdo quase total do funcionamento da Justica, a situacdo sera
reanalisada e tomadas as medidas tidas por convenientes por forma a assegurar a seguranca e a
saude dos Sr.s Magistrados Judiciais dependendo do evoluir da situacdo inerente ao mencionado

virus.

A Juiz Secretaria do Conselho Superior da Magistratura,

Ana Cristina Assinado de forma digital por Ana Cristina
Di ch bel Dias Chambel Matias

1as ambe €f936d40bd379621e82b516616599e40322dbecc
Matias Dados: 2020.03.11 10:01:00

Juiz Secretéria

[Ana Cristina Dias Chambel Matias]
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CONSELHO SUPERIOR DA MAGISTRATURA

GABINETE DE APOIO AO VICE-PRESIDENTE E AOS MEMBROS

Proc. 20120GAVPM/1194

ASSUNTO: Covid 19 — Funcionamento das Equipas de Assessoria Técnica aos Tribunais / Processos de adogdo

DIVULGACAO N2 77/2020

Exmo(a) Senhor(a):
Juiz(a) Conselheiro(a)
Juiz(a) Desembargador(a)

Juiz(a) de Direito

Para os fins respectivos, nomeadamente para, conhecimento, remete-se em anexo a V. Exa., o oficio

remetido ao Conselho Superior da Magistratura, pelo Instituto da Seguranga Social, I.P.

Com os melhores cumprimentos,

ANA CHAMBEL MATIAS
Juiz Secretiria | Sccretary Judge

CONSELHO SUPERTOR DA MAGISTRATURA
JUDICIAL HIGH COUNCIL

Hh Rua Duque de Palmela, n.” 23, 1250-097 Lishoa

+351 213 220020 | VolP: 711608
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18/03/2020 Covid 19 — Funcionamento das Equipas de Assessoria Técnica aos Tribunais / Proces$sossdglzudgaoerior da Magistratura
Entrada no. 2020/03602

Covid 19 — Funcionamento das Equipas de Assessoria Téchnic

Processos de adocao

Ana.P.Cardoso [ana.p.cardoso@seg-social.pt]
Enviado: quarta-feira, 18 de Margo de 2020 16:39
Para: CSM

Confidencialidade:Confidencial

Exmo. Senhor Presidente do Conselho Superior da Magistratura
Juiz Conselheiro Dr. Antdnio Joaquim Picarra

Encarrega-me a Sra. Vogal do Conselho Diretivo do Instituto da Seguranca Social, I.P., Dra. Sofia Borges Pereira de
remeter o seguinte:

Em virtude da situagdo de pandemia decretada pela Organizacdo Mundial de Saude, das orientagdes emitidas
pela Direcdo Geral de Saude e do Estado de Alerta Nacional, com os enquadramentos legais dai
decorrentes, designadamente o Decreto-Lei 10-A/2020, de 13 de margo, e ainda do Plano de contingéncia em
vigor neste Instituto, e a semelhanca de comunicacdo remetida pelos nossos Centros Distritais aos Senhores
Juizes Presidentes, Procuradores Coordenadores e Juizes titulares do processos, vimos informar V. Exa. que foram
efetuados ajustamentos na organizacdo e funcionamento das nossas equipas que naturalmente terdo
consequéncias nas diligéncias a efetuar e nos prazos de resposta aos tribunais, tanto em processos de promocao e
protecdo, como tutelares civeis e ainda nos processos de adogdo, pelo que estamos a envidar todos os esforcos
para que sejam minimizados estes constrangimentos, com a devida observancia dos seguintes pressupostos:

- Variabilidade das situa¢des ao longo do territdrio nacional;

- Variabilidade das situacdes ao longo do tempo e consequente adaptacdo dos procedimentos em funcdo das
orientac¢Oes das autoridades competentes.

As EMAT assegurardao os atos presenciais estritamente essenciais para salvaguardar a protecdao das
criangas e jovens, com especial atencdo as situacbes urgentes que carecam de intervencdo imediata, e nas
restantes situacOes recorrerdo a formas alternativas de trabalho e de contacto (telefone, videochamada,
entre outros), mantendo sempre disponibilidade por estas mesmas vias.

Procedimentos similares serdo assegurados nos processos de adoc¢do, merecendo especial cuidado o
acompanhamento da pré-adocdo, em que continuaremos a assegurar uma intervencdo proxima e regular,
através de chamadas telefdnicas e videoconferéncias para que seja possivel obter informacado sobre o bem
estar da crianca e familia e sobre as necessidades sentidas pelos candidatos ao nivel do exercicio da
parentalidade adotiva, sendo no entanto desejavel que possa ser considerada a prorrogacdao dos prazos
legalmente previstos, como forma de melhor assegurar a devida fundamentacdo de parecer favoravel para
a adocao.

Assim, apelamos a boa compreensdao de V. Exa., pois encontramo-nos colocados perante um desafio
coletivo que exige a conjugacdo de esforcos para que seja possivel prosseguir as atividades essenciais a
comunidade, mas, simultaneamente, assumindo estratégias de trabalho que melhor protejam todos os
intervenientes e a sociedade no geral.

Com os melhores cumprimentos,

Ana Paula Cardoso

U . H ogoro ummpﬁt .

Secretaria do Conselho Diretivo
Instituto da Seguranca Social, I.P.

Av. 5 de outubro, 175 -1069-451 Lisboa

Telf 300510 359 - Ext. 22359 | Fax 300510 101

www.seg-social.pt
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CONSELHO SUPERIOR DA MAGISTRATURA

GABINETE DE APOIO AO VICE-PRESIDENTE E AOS MEMBROS

Proc. 2020/ GAVPM/1356
ASSUNTO: Impacto to COVID-19 - MDE (Eurojust)

DIVULGACAO Ne 90/2020

Exmo(a) Senhor(a):
Juiz(a) Conselheiro(a)
Juiz(a) Desembargador(a)

Juiz(a) de Direito

Leva-se ao conhecimento de V. Exa. o expediente em anexo, enviado pela Exma. Senhora Juiz de
Direito, Dra Ana Cristina de Almeida Gomes Moreira Wallis de Carvalho, Perita Nacional Destacada no

Gabinete Portugués da EURQJUST, para os fins respectivos.

Com os melhores cumprimentos,

ANA CHAMBEL MATIAS
Juiz Secretaria | Secretary Judge

COMSELHO SUFERIOR DA MAGISTRATURA
JUDICIAL HIGH COUNCIL
ik Rua Duque de Palmela, n.® 23, 1250097 Lishos
+351 213 22002 olP:
El +351213 20020 | VoIP: 711608
B juix.m:n:nﬂnrmn:e-:‘ﬁm.urgqll | Ef htl|15:.-’.-’1*.'1'.'11'.c'5m.urg.pt
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WORKING DOCUMENT
From: Presidency
To: Delegations
Subject: The impact of COVID-19 on the EAW surrender procedure

- Answers by Member States to questions by the Presidency

By note WK 2978/2020 of Monday 16 March, the Presidency submitted some questions to the Member
States on the impact of COVID-19 on the EAW surrender procedure as set up by Framework Decision
2002/584/JHA. Through these questions, the Presidency aimed at enhancing the exchange of information
between Member States and share experiences on the issue concerned.

On Wednesday 18 March 2020, the Presidency distributed WK 3047/2020, containing the answers that it
had received so far from Member States.

On Friday 20 March 2000, the Presidency distributed WK 3047/2020 REV 1, containing new and revised
contributions from Member States, as well as information from Eurojust, the European Judicial Network

(EJN) and the Commission.

Subsequently, some new and revised information was received.
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Please find in ANNEX A1 the answers to the Presidency questions as received so far from (24) Member
States (AT, BE, BG, CZ, DE, DK, EE, ES, FI, FR, HR, HU, IE, IT, LV, LT, MT, NL, PL, PT, RO, SE, SI,
SK). This Annex also contains information provided by LU.

Delegations also find in ANNEX A2 answers received from IS and NO, given their cooperation with EU
Member States under the 2006 EU-IS-NO Surrender agreement, which entered into force on 1 November
2019 and which is very similar to the European Arrest Warrant.

Further, delegations will find in ANNEX B and ANNEX C information that has been provided by
Member States to Eurojust and the European Judicial Network (EJN), respectively, on questions relating
to the same issue. Please note that Annex C has been revised and now contains additional information.

Finally, the document contains in ANNEX D information provided by the Commission services on the
extradition of non-EU nationals to EU Member States in the light of the closure of EU external borders.

The Presidency is aware that circumstances are changing rapidly and that the information provided by
Member States is therefore subject to change; Member States that wish to update their information in
view of new developments can send revised answers to the Presidency (anamarija.barac@mvep.hr) and
the General Secretariat (steven.cras@consilium.europa.eu) .
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ANNEX A1

COMPILATION OF REPLIES (REV 2)

The impact of COVID-19 on the surrender procedure of the European Arrest Warrant

In order to combat the spread of the coronavirus (COVID-19), several Member States have taken
(temporary) measures in respect of the surrender procedure under the European Arrest Warrant, or

measures that have an impact on that procedure.

The Presidency considered that it would be appropriate to make an inventory of these measures, so

as to enhance the exchange of information between Member States and share experiences.

To this end, the Presidency invited Member States to reply to the following questions (see WK
2798/2020) :

Questions to Member States as executing State:

a)  Have you decided to temporary suspend the execution of EAW’s? If so, in respect of which
Member States? On which legal basis do you temporarily suspend surrender (Article 23 FD

EAW, force majeure)? For how long do you expect this measure be in place?

b)  Have persons that were already remanded in custody been released temporarily or otherwise

as a consequence of this measure?

c¢) If you have decided to continue the execution of EAW’s, which particular measures
(precautions) have you taken, e.g. relating to health? Please explain. In respect of which

Member States have these measures (precautions) been taken?





Questions to Member States as issuing State:

d) Have you decided to temporary suspend the issuing of EAW’s or to withdraw already issued
EAWSs? If so, in respect of which Member States? For how long do you expect this measure

to be in place?

Other questions:

e) Do the measures relating to COVID-19 also have an impact on other judicial cooperation

instruments, such as EIO (2014/41) and Transfer of Prisoners (2008/909)? Please explain.

f)  Inorder to ensure swift exchange of information between Member States in emergency
situations, what do consider to be the best channels to use (e.g. Eurojust/EJN, SIS Sirene,

national focal points / other ....)?

The answers provided so far by (24) Member States (AT, BE, BG, CZ, DE, DK, EE, IE, ES,
FI, FR, HR, HU, IT, LV, LT, MT, NL, PL, PT, RO, SE, SI, SK) are set out hereafter. The

document also contains information provided by LU.





b)

AT = AUSTRIA

Questions to Member States as executing State:

Have you decided to temporary suspend the execution of EAW’s? If so, in respect
of which Member States? On which legal basis do you temporarily suspend
surrender (Article 23 FD EAW, force majeure)? For how long do you expect this
measure be in place?

The decision on the execution of the EAW lies in the competence of the Courts
upon request of the Public Prosecutors— in the light of the dangers of spreading
Covid-19 in the penitentiaries the Public Prosecutor’s Offices were requested to
reassess the grounds for detention pending surrender.

With regard to actual surrender of the persons Austrian Courts have started to apply Art

23 FD EAW due to the extraordinary situation. Surrenders by airplane have been
stopped as most of the airlines have suspended their services. Surrender by land is
depending on the cooperation and precautions of the neighbouring states. Austria
urgently calls for a union-wide application of Art 23 during these Covid-19-related
restrictions.

As long as the public health restriction will remain necessary also this temporary
suspension will have to be applied.

Have persons that were already remanded in custody been released temporarily or
otherwise as a consequence of this measure?

There were singular cases of that kind as a consequence of the above-mentioned
reassessment.

If you have decided to continue the execution of EAW’s, which particular measures

(precautions) have you taken, e.g. relating to health? Please explain. In respect of which

Member States have these measures (precautions) been taken?

Transit permissions are not given at the moment. Surrenders of persons to Austria
are only possible if the person concerned has a medical certificate not older than
four days showing a negative Covid-19-test. If the escorting officers come to
Austrian territory this requirement also applies to them.





d)

Questions to Member States as issuing State:

Have you decided to temporary suspend the issuing of EAW?’s or to withdraw already
issued EAWSs? If so, in respect of which Member States? For how long do you expect
this measure to be in place?

As a consequence of the above-mentioned reassessment of the grounds for pre-
trial detention also in domestic cases the number of issued EAW may be reduced.

As long as the public health restriction will remain necessary also this temporary
suspension will have to be applied.

Other questions:

Do the measures relating to COVID-19 also have an impact on other judicial
cooperation instruments, such as EIO (2014/41) and Transfer of Prisoners (2008/909)?
Please explain.

Austria has temporarily suspended the surrender of all persons under the FD
2008/909/JHA invoking Art 15 para 2 of this FD. With regard to the execution of
EIO restrictions in available staff at the executing authorities may lead to focus on
urgent cases.

In order to ensure swift exchange of information between Member States in emergency
situations, what do consider to be the best channels to use (e.g. Eurojust/EJN, SIS
Sirene, national focal points / other ....)?

EJN has already proofed to be an excellent channel of communication for judicial
authorities with regard to consequences of Covid-19 measures both in singular cases
and in general. Further exchange of information happens — as always in EAW cases —
through SIRENE and Interpol.





BE = BELGIUM

Questions to Member States as executing State:

a)

b)

)

Have you decided to temporary suspend the execution of EAW’s? If so, in respect
of which Member States? On which legal basis do you temporarily suspend
surrender (Article 23 FD EAW, force majeure)? For how long do you expect this
measure be in place?

Yes. The execution of some ongoing EAW’s has already been suspended on the basis of
Art. 23 par. 4 of the Framework Decision, provisionally until the end of March 2020.
Generally speaking, priority will be given to the execution of EAW’s that concern urgent
and/or serious offences and taking into account the limited capacity of police and security
services, in consultation with the issuing authority.

Only the effective surrender may be considered to be suspended, meaning that the
execution procedure itself (hearing of the person, decision on the execution, etc) could in
principle be handled normally.

Have persons that were already remanded in custody been released temporarily or
otherwise as a consequence of this measure?

Not until now.

If you have decided to continue the execution of EAW’s, which particular measures
(precautions) have you taken, e.g. relating to health? Please explain. In respect of which
Member States have these measures (precautions) been taken?

General precautionary measures have been established inside the prisons. Particular
precautionary measures have also been taken by the police services in charge of the concerned
person, in consultation with the issuing authorities.





d)

Questions to Member States as issuing State:

Have you decided to temporary suspend the issuing of EAW’s or to withdraw already
issued EAWSs? If so, in respect of which Member States? For how long do you expect
this measure to be in place?

Some decisions to temporarily suspend the issuing of EAW’s have been taken so far on a
case-by-case basis. It appears that they concern primarily the issuing of EAW’s for the
purpose of executing a final sentence except if the latter concern serious offences or where
there is a clear evidence that the concerned person is a fugitive.

National prosecutors will be asked through general instructions to put on hold non priority
execution cases and to wait before introducing them in the SIS system. This will not
include serious cases, including cases of murder, sexual assault, terrorism, kidnapping,

crimes with strong violence, violence against children or special high level crimes due to
COVID-19.

Other questions:

Do the measures relating to COVID-19 also have an impact on other judicial
cooperation instruments, such as EIO (2014/41) and Transfer of Prisoners (2008/909)?
Please explain.

EIO/MLA: priority will be given to urgent and serious cases. Direct contacts between
competent authorities will be used for this purpose.

Transfer of prisoners: only transfers are suspended and postponed so far. Incoming and
outgoing requests could in principle be handled normally.

In order to ensure swift exchange of information between Member States in emergency
situations, what do consider to be the best channels to use (e.g. Eurojust/EJN, SIS
Sirene, national focal points / other ....)?

General instructions remain applicable. Direct contacts between competent authorities are
prioritized. If not possible or in case of urgency, the national focal point (Office of the Federal
Public Prosecutor) is available 24/7. The national desk at Eurojust should be involved as far
as possible in order to ensure proper coordination with other MS. EJN contact points should
also be used complementarily to exchange practical information and best practices.





BG = BULGARIA

Questions to Member States as executing State:

a) Have you decided to suspend temporary the execution of EAW’s? If so, in respect of which
Member States? On which legal basis do you temporarily suspend surrender (Article 23
FD EAW, force majeure)? For how long do you expect this measure be in place?

The execution of the EAW has not been suspended so far. The Supreme Prosecutor’s Office of
Cassation of the Republic of Bulgaria makes a great effort to agree with the issuing State on
extension of the surrender period when due to objective reasons (travel restrictions, cancelled
flights, high epidemiologic risk etc.) the surrender cannot take place within ten days after the entry
into force of the decision of the competent Bulgarian court. The extension is based on Art. 23(3) of
the EAW Framework Decision.

We expect that this measure will be applied at least until 13 April (the end of the declared on 13
March 2020 state of emergency in the Republic of Bulgaria).

b) Have persons that were already remanded in custody been released temporarily or
otherwise as a consequence of this measure?

There is no information that a Bulgarian court has released any person remanded in custody
following an EAW when the surrender has been postponed as a follow-up of the COVID-19
outbreak.

¢) Ifyou have decided to continue the execution of EAW’s, which particular measures
(precautions) have you taken, e.g. relating to health? Please explain. In respect of which
Member States have these measures (precautions) been taken?

When carrying out procedures on EAW or transfers of sentenced persons the officials at the Chief
Directorate “Security” to the Ministry of Justice are provided with protective equipment (masks,
gloves and disinfectants). Protective equipment is also available to the detained persons.
Additionally, they all get acquainted with the safety measures against the dissemination of the virus.





Questions to Member States as issuing State:

d) Have you decided to suspend temporary the issuing of EAW’s or to withdraw already
issued EAWSs? If so, in respect of which Member States? For how long do you expect this
measure to be in place?

The issuing of EAWs has not been suspended and no issued EAW has been withdrawn due to the
COVID-19 outbreak. As indicated in the answer to question “a”, the Prosecutor’s Office is looking
for mechanisms to guarantee that the execution of the EAW will take utmost account of the
epidemiologic environment. In practice, the Bulgarian authorities request the surrenders following
an issued EAW to be postponed at least until 13 April when the declared national state of
emergency ends. This measure concerns EAW proceedings with Member States where high
epidemiologic risk exists as indicated by the Minister of Health. With other Member States the
Bulgarian authorities request only an extension of the surrender period due to the limitations
implemented as a follow-up of the COVID-19 outbreak.

Other questions:

e) Do the measures relating to COVID-19 also have an impact on other judicial cooperation
instruments, such as EIO (2014/41) and Transfer of Prisoners (2008/909)? Please explain.

According to our experience the COVID-19 outbreak does not have any specific impact on the
application of the EIO besides the decreased work intensity of the relevant authorities.

The transfer of convicted persons is directly affected by the spread of the disease due to the need of
surrender of the persons. In several cases the Supreme Prosecutor’s Office of Cassation had to
cancel plans for surrender that were already approved and to negotiate new ones due to the quickly
changing situation. The other Member State has been notified that a confirmation for a new specific
plan would be possible only after the alleviation of the epidemiologic environment.

f) In order to ensure swift exchange of information between Member States in emergency
situations, what do consider to be the best channels to use (e.g. Eurojust/EJN, SIS Sirene,
national focal points / other ....)?

The experience of the Supreme Prosecutor’s Office of Cassation shows that the fastest and most
effective channel for exchange of information between the Member States is ensured by SIS
operated by MS SIRENE bureaus.





CZ=CZECH REPUBLIC

Questions to Member States as executing State:

a) Have you decided to temporary suspend the execution of EAW’s? If so, in respect of which
Member States? On which legal basis do you temporarily suspend surrender (Article 23 FD
EAW, force majeure)? For how long do you expect this measure be in place?

No. The courts are competent to decide on the execution of EAWs. We are of the opinion that the
situation caused by the COVID-19 can be assessed as force majeure according to Article 23 FD
EAW. At the moment surrender by airplane is in general excluded, further consequence is the
obligatory quarantine for the escorting police officers returning from the affected countries.
Surrender by land depends on the cooperation and precautions of the neighbouring states which
make impossible to observe the 10-day time limit for surrender. The Czech Republic supports a
union-wide application of Art 23 during the COVID-19-related restrictions.

b) Have persons that were already remanded in custody been released temporarily or
otherwise as a consequence of this measure?

Not yet. MoJ is not aware of such cases. (However, this may be the case in future. The courts will
always assess the circumstances of the particular case in the event of such a decision.)

¢) If you have decided to continue the execution of EAW?’s, which particular measures
(precautions) have you taken, e.g. relating to health? Please explain. In respect of which
Member States have these measures (precautions) been taken?

No particular measures concerning EAWSs, general health and restricting measures.

Questions to Member States as issuing State:

d) Have you decided to temporary suspend the issuing of EAW’s or to withdraw already
issued EAWSs? If so, in respect of which Member States? For how long do you expect this
measure to be in place?

No, not yet.





Other questions:

e) Do the measures relating to COVID-19 also have an impact on other judicial cooperation
instruments, such as EIO (2014/41) and Transfer of Prisoners (2008/909)? Please explain.

Ad EIO and MLA:

The execution of the EIOs and MLAs may be delayed namely in cases where it is necessary to
ensure the physical presence of the person during the execution of requested measure (for example
hearing, videoconference etc.). Execution will depend on circumstances of the case, urgency or the
matter, availability of the staff - priority will be given to urgent and serious cases. When issuing the
EIO (MLA request), the judicial authority should always take into account the necessity of the
required measure in the light of the current crisis situation.

Ad FWD 2008/909/JHA:
CZ has temporarily suspended the surrender of all persons under the FD 2008/909/JHA.

f) In order to ensure swift exchange of information between Member States in emergency
situations, what do consider to be the best channels to use (e.g. Eurojust/EJN, SIS Sirene,
national focal points / other ....)?

Direct contacts between competent authorities are prioritized. The national desk at Eurojust should
be involved by the judicial authorities in urgent cases. The EJN contact points should also be used
complementarily as usual. SIS Sirene — for operational cooperation.





DE = GERMANY

Replies to the questions in document WK 2978/2020 INIT (The impact of COVID-19 on the
EAW surrender procedure)
by the Federal Ministry of Justice and Consumer Protection

Questions to Member States as executing State:

a) Have you decided to temporary suspend the execution of EAWSs? If so, in respect of which
Member States? On which legal basis do you temporarily suspend surrender (Article 23 FD
EAW, force majeure)? For how long do you expect this measure be in place?

Germany has not decided to temporarily suspend the execution of EAWs. Pressure on criminals
should be kept up, further crimes should be prevented.

If the transfer of a person is not possible due to restrictions in the issuing state, Art. 23 FD EAW
provides for solutions adaptable to the individual case. If the proceedings are prolonged due to
Covid-19-related restrictions of some sort, this will be taken into account when checking the
proportionality of keeping the requested person in detention pending the surrender decision or the
proportionality of keeping him or her arrested after the final decision on the execution of the EAW.

b) Have persons that were already remanded in custody been released temporarily or
otherwise as a consequence of this measure?

The Federal government is not aware of any such cases so far. We encourage close cooperation
and direct communication between Member States’ authorities to ensure a smooth and effective
Junctioning of judicial cooperation in criminal matters in times of Covid-19.

If a restriction in the issuing State causes delays in the surrender of a person, the German national
authorities will check the proportionality of keeping the person in detention, based on the facts of
each individual case.

¢) If you have decided to continue the execution of EAWSs, which particular measures
(precautions) have you taken, e.g. relating to health? Please explain. In respect of which
Member States have these measures (precautions) been taken?

EAW cases are covered by the general measures taken. For all persons detained in Germany
medical care is provided. Measures to detect and prevent Covid-19 are in place. Persons carrying
SARS-CoV 2 are separated from other prisoners. Transfer of prisoners from one prison to another
are reduced to a minimum. Visits from persons coming from high risk regions in Germany or
around the world are excluded.





Questions to Member States as issuing State:

d) Have you decided to temporary suspend the issuing of EAWs or to withdraw already issued
EAWSs? If so, in respect of which Member States? For how long do you expect this measure to
be in place?

Germany has not decided to temporarily suspend the issuing of EAWs or to withdraw already
issued EAWs. The European cross-border pursuit of searched persons should be kept up. EAWs
should be issued and inserted into SIS II as usual. As for now, German authorities are prepared to
take over persons which have been searched via EAW. We recommend to contact the issuing
authority for actual information before starting the transfer. If the situation changes, Germany will
notify all MS via EJN, SIRENE and COPEN.

Other questions:

¢) Do the measures relating to COVID-19 also have an impact on other judicial cooperation
instruments, such as E10 (2014/41) and Transfer of Prisoners (2008/909)? Please explain.

So far, the measures relating to COVID-19 adopted by the German government should not have an
impact on judicial cooperation instruments. Due to possible restrictions with respect to the
availability of judicial and police authorities, requests may have to be prioritized. It is
recommended to indicate if a request has for specific reasons high priority.

f) In order to ensure swift exchange of information between Member States in emergency
situations, what do consider to be the best channels to use (e.g. Eurojust/EJN, SIS Sirene,

national focal points / other ....)?

See answer to question d)





DK = DENMARK

Questions to Member States as executing State:

a) Have you decided to temporary suspend the execution of EAW’s? If so, in respect of which
Member States? On which legal basis do you temporarily suspend surrender (Article 23 FD

EAW, force majeure)? For how long do you expect this measure be in place?

- No, Denmark has not decided to temporary suspend the execution of EAW’s. However,
please note, that depending on the development of the situation, measures may be taken
concerning the execution of EAW’s.

b) Have persons that were already remanded in custody been released temporarily or

otherwise as a consequence of this measure?

- As far as the Director of Public Prosecutions (as Central authority) has been informed, no
persons that were already remanded in custody, have been released temporarily or otherwise
as a consequence of this measure.

¢) If you have decided to continue the execution of EAW?’s, which particular measures
(precautions) have you taken, e.g. relating to health? Please explain. In respect of which

Member States have these measures (precautions) been taken?

- Regarding the execution of EAW’s the Danish authorities have not yet taken particular
measures — However, we will assess the individual situations, case by case, in regards of
which precautions to take. Also, the Danish administration has taken several restricting
measures, such as temporarily border control. However, at this point of time, the taken
measures do not affect the execution of EAW’s.

Questions to Member States as issuing State:

d) Have you decided to temporary suspend the issuing of EAW’s or to withdraw already
issued EAWSs? If so, in respect of which Member States? For how long do you expect this

measure to be in place?

- No, Denmark has not decided to temporary suspend the issuing of EAW’s - nor to withdraw
already issued EAWs.





Other questions:

¢) Do the measures relating to COVID-19 also have an impact on other judicial cooperation

instruments, such as EIO (2014/41) and Transfer of Prisoners (2008/909)? Please explain.

- We will assess the individual situations, case by case, in regards of which precautions to
take. The Danish Ministry of Justice considers some measures relating to COVID-19 as
unforeseen circumstances in relation to article 15(2) in FD 2008/909. The 30 day deadline in
article 15(1) therefore might not be achievable at the present moment. Transfer shall take
place as soon as these circumstances cease to exist.

f) In order to ensure swift exchange of information between Member States in emergency
situations, what do consider to be the best channels to use (e.g. Eurojust/EJN, SIS Sirene,

national focal points / other ....)?

- The Danish Director of Public Prosecutions considers, that the best channel to use is SIS
Sirene.





EE = ESTONIA

Questions to Member States as executing State:

a)  In Estonia declared the state of emergency until 1.05.2020. The Courts continue to work on
partly reorganized way and using more e-solutions. Estonia continues to execute the EAW’s.

b)  The persons already remanded in custody for surrender will kept under custody until it is
possible to remove them by the requesting State and most likely due to the state of emergency
after 1.05.2020. The date for actual surrender will be negotiated via Sirene channels and will
be agreed case by case.

c) Persons taken to the detention facility are kept in quarantine for 14 days. The transfer of the
person by the requesting State is not possible before 1.05.2020.

Questions to Member States as issuing State:

d) Estonia does not cancel any of the issued EAW’s. As the Court and prosecution offices will
continue working as normally as possible using more e-solutions they also will issue EAW’s,
but probably not in amount of normal situation.

Other questions:

e)  The Prosecutor's Office will continue to execute the EIO’s that does not require direct
contacts as timely as possible. Execution of requests that require direct contacts (search,
hearing etc.) are delayed.

Procedure of the 2008/909 requests will continue as normal as possible up to the real hand
over of the prisoner. The transfer is not possible before 1.05.2020.

f)  Questions related to the EIO’s and freezing and confiscation please send to the Office of the
Prosecutor General — info@prokuratuur.ee.

Questions related to the EAW’s and other mutual recognition instruments please send to the
Ministry of Justice — central.authority@just.ee.






IE =IRELAND

Questions to Member States as executing State:

a) Have you decided to temporary suspend the execution of EAW’s? If so, in respect of
which Member States? On which legal basis do you temporarily suspend surrender
(Article 23 FD EAW, force majeure)? For how long do you expect this measure be in

place?
Ireland is applying Article 23(4) of the Framework Decision to current EAW cases.

b) Have persons that were already remanded in custody been released temporarily or

otherwise as a consequence of this measure?

The granting of bail to persons held in custody on foot of EAWs is a matter for the judicial

authority and cases are being considered on application to the judicial authority.

¢) Ifyou have decided to continue the execution of EAW’s, which particular

measures (precautions) have you taken, e.g. relating to health? Please explain. In respect

of which Member States have these measures (precautions) been taken?

The Judicial Authority has issued a general instruction to the Central Authority to ask a given

issuing Member State whether the EAW in question is urgent. If not consideration of the

matter is temporarily suspended.

Questions to Member States as issuing State:

d) Have you decided to temporary suspend the issuing of EAW’s or to withdraw already
issued EAWSs? If so, in respect of which Member States? For how long do you expect

this measure to be in place?

Decisions on issuing EAWSs will be taken on an individual basis so long as the current crisis

impacts on the operational viability of the system.





Other questions:

e) Do the measures relating to COVID-19 also have an impact on other judicial
cooperation instruments, such as EIO (2014/41) and Transfer of Prisoners (2008/909)?

Please explain.
No comments on this matter

f)  In order to ensure swift exchange of information between Member States in emergency
situations, what do consider to be the best channels to use (e.g. Eurojust/EJN, SIS

Sirene, national focal points / other ....)?

Eurojust





ES = SPAIN

Preliminary note:

According to Royal Decree 463/2020, that came into force on 14/3/2020, declaring the state of
alarm in Spain until at least 29/3/2020 (with a possibility of extension), procedural deadlines are
suspended until, in principle, 29 March. Some exceptions exist, such as habeas corpus proceedings,
proceedings involving persons arrested or detained, protection orders, urgent prison procedures, or
any other protection measures adopted in connection with gender-based violence or juvenile
proceedings. In addition, other urgent measures may be adopted under the Spanish procedural laws.

Beyond the suspension of national procedural deadlines, no specific legal measures have been
adopted in the field of mutual recognition instruments in relation to the coronavirus crisis, although
in practice this crisis will have a real impact on them.

With regard to the issues raised by the Presidency:

o As executing State:
a.- Have you decided to temporarily suspend the execution of EAWs?
If so, in which Member States?
On which legal basis do you temporarvilly suspend surrender (art. 23 FD EAW, force majeure)?
For how long do you expect this measure be in place?
— EAW’s received in Spain are being processed normally and in a timely manner so far.

— However, whenever it is not possible to execute the surrender due to the restrictions
established either in Spain or in the issuing country, surrender can be formally postponed in
accordance with Article 23 of the FD.

The competent judicial authority will decide on a case-by-case basis and depending on the
concurrent circumstances, the applicable legal provision:

A) Article 23.3 of the FD “If the surrender of the requested person within the period laid
down in paragraph 2 is prevented by circumstances beyond the control of any of the
Member States, the executing and issuing judicial authorities shall immediately contact
each other and agree on a new surrender date. In that event, the surrender shall take
place within 10 days of the new date thus agreed.”

In this case, the executing judicial authority shall immediately communicate with the issuing
authority, including through SIRENE, the EJN and Eurojust. In accordance with Article
23(3) of the FD, the executing authority will conduct consultations with the issuing authority
in order to agree on a new feasible date for surrender. This channel of dialogue will be
maintained as long as the situation of force majeure persists. The surrender shall take place
within 10 days of the new fixed date.





B) Article 23.4 of the FD: “The surrender may exceptionally be temporarily postponed for
serious humanitarian reasons, for example if there are substantial grounds for
believing that it would manifestly endanger the requested person's life or health. The
execution of the European arrest warrant shall take place as soon as these grounds
have ceased to exist. The executing judicial authority shall immediately inform the
issuing judicial authority and agree on a new surrender date. In that event, the
surrender shall take place within 10 days of the new date thus agreed.”

This paragraph allows to postpone the surrender until the end of the state of alarm and even
beyond (if on that date these circumstances continue) without having to fix a date.

In any case, the postponement has two consequences:
1%) Impossibility/Difficulty to observe the deadlines set out in Article 23 of the FD

2"%) The need to decide on the personal situation of the person concerned.

b.- Have persons that were already remanded in custody been released temporally or otherwise as
a consequence of this measure?

c.- If you have decided to continue the execution of the EAW’s which particular measures
(precautions) have you taken e.g. relating to health?

Please explain. In respect of which Member States have the measures (precaution) been taken?

According to article 23.5 DM Upon expiry of the time limits referred to in paragraphs 2 to
4, if the person is still being held in custody he shall be released.

If 23.3 DM applies: Time limits will apply within 10 days of the new agreed date

If 23.4 DM applies: Time limits will only apply once the EAW can be executed because
these grounds have ceased to exist.

Article 504 of the Spanish Criminal Procedural Law establishes time limits for pre-trial
detention: they will last for as long as it is essential to achieve any of the purposes provided
for in the previous article (503) and for as long as grounds still exist justifying it. Hence, it
would be necessary to solve, case by case. Afterwards, “the executing judicial authority
shall immediately inform the issuing judicial authority (...)” if it’s necessary to keep the pre-
trial detention or it’s more appropriate to release the person under any measures considered
applicable.

Regarding the personal situation of the requested persons, all precautionary measures must
be assessed individually and having in mind the principle of proportionality, taking into
account circumstances such as the seriousness of the offence for which the EAW has been
issued, the risk of absconding, recidivism, danger to victims, etc. In short, the principle of
proportionality is applied in accordance with the case law of the Court of Justice of the
European Union; Judgments of 25 January 2017 (C-640/15) and 12 February 2019 (C-
492/18).





According to Article 12 of the Framework Decision, the person may be released
provisionally at any time in conformity with the domestic law of the executing Member
State, if the competent authority takes all the measures it deems necessary to prevent the
person absconding.

So far, there has been a number of cases where the requested person has been released
because of obstacles to conduct the physical surrender (either on the part of the
requesting State or due to restriction of movement in Spain); other measures have
been taken to guarantee the execution of the EAW, whenever it will be possible.
Anyhow, all pending cases are potentially affected by this situation and will very likely
be dealt with in the same manner.

— As in other Member States, there have been no cases of persons affected by the disease
being surrendered. Should this situation arise, Article 23(4) of the DM shall apply
(postponement for serious humanitarian reasons).

@ As issuing State:

d.- Have you decided to temporally suspend the issuing of EAW's or to withdraw already issued
EAWs?

If so, in respect of which Member States?
For how long do you expect this measure to be in place?

— The issuing of EAW’s is not suspended, nor the withdrawal of already issued EAW’s is
considered. However, in view of the current public health crisis, the General Prosecutor’s
Office has recommended to be extremely cautious and apply an extraordinarily restrictive
criterion when issuing EAW’s, limiting them to the most serious criminal offences.

€© Other questions:

e).- Do the measures relating to COVID-19 also have an impact on other judicial cooperation
instruments, such EIO and transfer of prisoners?

— In general terms, as long as this crisis lasts, requests on mutual recognition will only be
issued in serious and urgent cases that cannot be postponed. Transmission will take place
only by electronic means.

As concerns mutual recognition requests received in Spain, the legal deadlines are
considered suspended by force majeure. Anyway, preference will be given to requests that
state their seriousness and urgency.

In terms of urgency, European Protection Orders and urgent freezing and confiscation orders
will be prioritised.

— As concerns European Investigation Orders, only electronic formats shall be used, giving
priority to urgent cases with a clear description of the reasons thereof. The difficulty of
carrying out investigative measures involving transfer of persons or any other kind of
physical contacts must be taken into account.





— With regard to decisions imposing custodial sentences or measures and the transfer of
sentenced persons (DM 909/08), which are considered not urgent by definition, no
recognition decisions are being issued during this crisis. Decisions pending are being
postponed in accordance with Section 15(2) of the FD.

J) In order to ensure swift exchange of information between Member States in emergencies, what
do you consider the best channels to use (e.g. Eurojust/EJN, SIS, SIRENE, national focal points
/other...)?

— Direct contacts between the judicial authorities concerned should be the essential tool, in
line with the principle of direct communication between judicial authorities.

Eurojust can play an important role to facilitate and speed up contacts between the judicial
authorities concerned.

In addition, for the enforcement of practical arrangements related to the EAW’s the support
and coordination with SIRENE is crucial.





A)

B)

S

FI = FINLAND

According to the National Bureau of Investigation, no, there has not been a decision to
temporarily suspend the execution of EAWs. For the time being EAWs are executed but
certain exceptions apply. Upon a hit in SIS art. 26 and following the remand in custody, the
issuing Member State will be requested to confirm about their capability to pick-up the
person after the decision is made. Decision to suspend a surrender is made on a case-by-case
basis. However, should this time prove to be unproportioned, it has to be considered if the
individual needs to be released or placed under a travel ban. So far, the need to suspend has
not been longer than a week. According to the Coercive Measures Act, Chapter 2 section 6,
keeping a person remanded in custody could become unreasonable, if the transfer of the
person is delayed due to travel restrictions.

According to the latest information, i.e. the current information at hand, pick-ups are carried
out but the constant uncertainty related to the overall situation as well as the borders being
closed and the availability of flights are taken into account when assessing the pick-ups. In
other words, based on the information currently available, pick-ups from Finland, this week,
are possible with Norway and Sweden.

According to Prosecution Authority and the Helsinki District Court, this week (week 12)
there are many ongoing cases, thus clearly further defined answers are not possible before
these cases have been handled. The prosecutors have been instructed to ensure from the
issuing State if they will in any case uphold the EAW and if they can pick-up the person in
question from Finland. If the issuing Member State upholds the EAW, the matter needs to
be decided by a court.

According to the Helsinki District Court, they handle surrender cases in a way that the
person, who is requested to be surrendered, will be heard via video from the prison. The
competence of the District Court ends to the decision to surrender. Nevertheless, the Court
may delay the enforcement of a surrender decision if there exist circumstances that make the
surrender unreasonable for humanitarian reasons. The surrender decision shall be enforced
as soon as these circumstances have ceased to exist. The competent authorities shall then
agree on a new surrender date. The requested person shall be handed over within ten days of
the new date thus agreed.

So far no.

According to the National Bureau of Investigation, all States are considered equal after the
WHO declared the COVID-19 a pandemic. Decisions and measures related to the health of
the surrendered person are considered to be the responsibility of the issuing State and hence
the Member State picking-up the individual.





D) According to the National Bureau of Investigation, preparations were made to flag all the

E)

F)

art. 26 alerts, hence in practice meaning changing arrest requests into request for
whereabouts of the person sought. As the situation has progressed quickly and restrictions
for travel, as well as cancellations of flight routes, were applied, this will probably not be
done after all. It is considered that force majeure will be hindering us from executing the
pick-ups anyway. In such cases, the Member State surrendering the person will be requested
for a temporary suspension until the exceptional conditions related to COVID-19 are lifted
in respective to Member States so that the surrendered person can be picked up by the
Finnish authorities. Consequently, it is the responsibility of the executing Member State to
consider whether this time proves to be unproportioned, thus it has to be considered if the
individual needs to be released or placed under a travel ban.

According to the Helsinki District Court (HDC), due to the limited resources for
videoconferencing the HDC has to prioritize the usage of videoconferencing equipment for
urgent cases. Therefore, the HDC is not able to execute European Investigation Orders for
videoconferences to other Member States in the interval of 17.3. — 3.5.2020.

The judicial authorities of other EU Member States, issuing European Investigation Orders,
are recommended to inquire from the competent judicial authorities (other than the Helsinki
District Court) in Finland, before issuing an EIO for videoconferencing, whether they are
able to execute them.

According to the Criminal Sanctions Agency (CSA) regarding the transfer of prisoners, the
previously initiated transfer processes will proceed normally and new EU-transfers will be
initiated, that is to say, the preparation process continues normally. The CSA makes an
appealable decision of the transfer and a proposal to the receiving EU Member State. After
the decision of the receiving Member State, the transfer date is assessed on a case-by-case
basis and will be discussed with the receiving Member State. The transfer can be postponed
and it is possible that in some cases the transfer will lapse completely if the transfer from a
country to another cannot be arranged due to the lack of flight connections or travel
restrictions. The responsibility of the transfer, from Finland to other countries, is on the
CSA. The CSA stated that they have just had to postpone the transfer of one prisoner to
another EU Member State due the COVID-19 situation.

Furthermore, according to the CSA, other countries requests for transfer are handled the
same way and consent is given to transfers, if a ground for refusal is not found. Even in
these cases, the transfer can be postponed, if necessary, and in some cases, it is possible for
the transfer to lapse completely, if the transfer from a country to another cannot be arranged
due to the lack of flight connections or travel restrictions.

According to the Prosecution Authority, the best channels to use for prosecutors are Eurojust
and EJN. The District court does not have such “separate” channels — thus far, the EJN-
network seems best. According to the answers received from the National Bureau of
Investigation, this might depend on the situation at hand, but at least in Finland, the Sirene-
bureau is at service and in a position to reach all the relevant actors related to practical
arrangements of the surrender procedures.





FR = FRANCE

(the English translation is set out hereafter)

Réponse au questionnaire de la Présidence sur ’impact des mesures prises en réponse au

COVID-19 sur la procédure de mandat d’arrét européen (WK 2978/2020 INIT)

Les autorités frangaises souhaitent transmettre les éléments de réponse suivants :

La France en tant qu’Etat d’exécution

e Des mesures ont-elles été prises pour suspendre la mise en ceuvre des mandats d’arrét
européens (MAE) ?

Le service national des transférements de la Direction de 1’ Administration Pénitentiaire du
Ministére de la Justice en charge de la mise a exécution de 1’ensemble des remises internationales a
annoncé€ que ces derniéres €taient suspendues pour une durée de 15 jours a compter du 17 mars
2020 pour prévenir la propagation du virus.

Dans ces circonstances, les parquets généraux ont été€ invités, par le biais d’une circulaire,
complétée par une note juridique :

- A limiter la mise a exécution des mandats a ceux dont I’exécution revét un caractére
urgent ou impératif ;

- S’agissant spécifiquement des mandats d’arréts européens, au visa de la force majeure, ou
des raisons humanitaires, a différer les remises et — proportionnellement a la gravité des faits
reprochés, de la peine encourue ou prononcée — a statuer sur le maintien en détention pendant ce
laps de temps.

L’analyse de la jurisprudence de la CJUE par son arrét du 25 janvier 2017 C 640/15 — Tomas Vilkas
nous a amené a préconiser qu’une telle solution peut étre reconduite tant que la situation ayant
amené le report perdure, une nouvelle date de remise pouvant ainsi étre fixée et décalée dans le
temps de maniére réitérée, au visa de 1’article 23 paragraphe 3 ou 4 de la décision-cadre relative au
Mandat d’arrét européen.

L’évolution de I’épidémie pourrait conduire & la mise en place de mesures complémentaires,

notamment sur le plan normatif.





rev r

e Si oui sur quel fondement, et des personnes ont-elles déja été remises en liberté a cause
de cela ?

Des remises en libertés ont en effet été ordonnées en raison de 1’impossibilité de procéder a la
remise dans les délais impartis en exécution de mandats d’arrét européens.

Il s’agit de situations dans lesquelles I’autorité judiciaire, constatant I’existence d’un cas de force
majeure empéchant la remise, a estimé, appréciant le caractére nécessaire et proportionné de la
privation de liberté complémentaire induite par la remise différée, qu’il convenait de remettre en
liberté la personne concernée, et ce au visa de la transposition de 1’article 23 de la décision-cadre du
13 juin 2002 relative au mandat d’arrét européen. (voir supra)

e Dans le cas contraire, des mesures particuliéres de précaution ont-elles été mises en
cuvre?

Aucune mesure n’a été prise d¢s lors que les remises sont actuellement suspendues.

La France en qualité d’Etat d’émission

e Des mesures visant a suspendre I’émission des MAE ont-elles été prises ? Le cas
échéant vers quels pays et pour quelle durée ?

Aucune mesure n’a été prise concernant la suspension de 1’émission des mandats d’arrét européens.
La situation des juridictions, dont le fonctionnement est fortement impacté par la crise sanitaire
(plans de continuation d’activité mis en place, avec limitation de I’activité juridictionnelle aux
missions essentielles et au traitement des urgences) va cependant mécaniquement conduire a une
limitation de I’émission et de la diffusion de nouveaux mandats d’arrét européens.

Par ailleurs, les remises de personnes qui font 1’objet d’un mandat d’arrét européen émis par les
autorités francaises sont trés largement impactées par la suspension pendant une durée de 15 jours

des actions du service national des transférements.

Autres questions

e Les mesures relatives au COVID 19 ont-elles un impact sur d’autres instruments de
coopération (DEE, transfert de prisonniers)

Les mesures relatives au COVID 19 ont nécessairement un impact sur les mesures de
transférements de prisonniers d'un Etat membre vers un autre. Aucun délai impératif ne régissant ce
transférement (consécutif a une décision de reconnaissance mutuelle de jugement au sein de I'Union
européenne), les remises prévues dans ce cadre sont différées jusqu'au retour de la situation a la
normale. De la méme maniére, ces mesures impactent les actions de remise temporaire prévues dans

le cadre des procédures de MAE.





Par ailleurs, les plans de continuation d’activité mis en place au sein des juridictions dans le cadre
des restrictions a la circulation ont conduit ces derniéres a réduire trés fortement leur activité
juridictionnelle, limitée aux seuls contentieux essentiels et a la gestion des urgences. Ces plans de
continuation d’activité entrainent la fermeture au public des tribunaux, sauf pour ce qui concerne le
traitement de ces contentieux essentiels. Sans qu’il soit possible de détailler ici les mesures qui ont
été adoptées, qui dépendent du contenu de ces plans de continuation d’activité, liés aux contextes
locaux, il faut s’attendre a un retard significatif dans le traitement des décisions d’enquéte
européennes. Les services d’enquéte qui se verront confier I’exécution de ces mesures ont eux-
mémes ét€¢ amenés a se réorganiser, ce qui aura 13 aussi un impact fort sur leur activité en matiere
d’entraide, qui sera nécessairement cantonnée a la seule gestion des urgences. Par ailleurs, les
mesures qui impliquent des contacts physiques pourraient étre différées, compte tenu des mesures

sanitaires qui ont été adoptées.

e Quel est le canal le plus approprié pour échanger sur cette situation d’urgence :
EUROJUST/RIJE, SIS ... ?

Les procédures relatives au mandat d’arrét européen et a la décision d’enquéte européenne
nécessitent un échange direct, d’autorité judiciaire a autorité judiciaire. Ce dialogue sera d’autant
plus essentiel que les obstacles qui se présenteront supposeront une concertation entre les autorités
judiciaires concernées. La prise de contact pourra utilement étre facilitée par les différents réseaux
de la coopération judiciaire : Eurojust, Réseau Judiciaire Européen, magistrats de liaison, autorité

centrale (BEPI pour la France).





(English translation of FR contribution)

France as executing State

e Have measures been taken to suspend the execution of European arrest warrants
(EAWs)?

The national transfers service of the Ministry of Justice’s Prisons Administration Directorate, which
is responsible for executing all international surrenders, has announced that these have been
suspended for 15 days from 17 March 2020 to prevent the spread of the virus.

In these circumstances, the public prosecutor’s offices have been invited, by way of a circular
supplemented by a legal memorandum:

- to limit the execution of warrants to those whose execution is urgent or imperative;

- with regard specifically to European arrest warrants, in the light of force majeure, or for
humanitarian reasons, to postpone surrenders and — in proportion to the severity of the charges and
of the penalty provided for or imposed — to rule on continued detention during this period.

An analysis of the case-law of the CJEU in its judgment of 25 January 2017 in case

C 640/15 — (Tomas Vilkas) has led us to advise that such a solution may be extended as long as the
situation which led to the delay continues, it therefore being possible for a new surrender date to be
set and repeatedly rescheduled, pursuant to Article 23(3) or (4) of the Framework Decision on the
European arrest warrant.

The evolution of the epidemic could lead to additional measures being taken, particularly in terms
of legislation.

e If so, on what basis, and have people already been released as a consequence?
Releases have indeed been ordered owing to the impossibility of proceeding with the surrender

within the time limits laid down for the execution of European arrest warrants.

This is the case in situations where the judicial authority, finding that there is a case of force
majeure preventing the surrender, and assessing the necessity and proportionality of the additional
deprivation of liberty brought about by the deferred surrender, has held that the person concerned
should be released pursuant to the transposition of Article 23 of the Framework Decision of

13 June 2002 on the European arrest warrant (see above).

¢ If not, have particular precautionary measures been implemented?

No measures have been taken as surrenders are currently suspended.





France as issuing State

¢ Have measures been taken to suspend the issuing of EAWSs? If so, in respect of which
Member States and for how long?

No action has been taken on suspending the issuing of European arrest warrants. The situation
facing the courts, whose work has been significantly affected by the health crisis (introduction of
business continuity plans, with judicial activities restricted to essential tasks and the handling of
urgent cases), will, however, automatically limit the number of European arrest warrants issued and
distributed.

In addition, the surrender of persons subject to a European arrest warrant issued by the French
authorities has been very significantly affected by the suspension in the national transfer service’s
work for a period of 15 days.

Other questions

¢ Do the measures relating to COVID-19 have an impact on other cooperation
instruments (EIO, transfer of prisoners)?

The measures relating to COVID-19 inevitably have an impact on the measures on the transfer of
prisoners from one Member State to another. As there is no mandatory deadline for such transfer
(following a decision on mutual recognition of judgments within the European Union), the
surrender of persons in this context will be deferred until the situation has returned to normal.
Similarly, these measures have an impact on temporary surrender measures provided for in the
context of EAW procedures.

In addition, business continuity plans set up in the courts in connection with restrictions on
movement have led the latter to reduce their judicial activities dramatically, limiting these solely to
essential litigation and to the processing of urgent cases. Such business continuity plans result in the
courts being closed to the public, except for the handling of essential litigation. Although it is not
possible here to specify the measures adopted, which depend on the content of the business
continuity plans, which in turn depend on local contexts, we must expect a significant delay in the
processing of European investigation orders. The investigation services that will be entrusted with
their execution have had to reorganise themselves, too, and this will also have a significant impact
on their MLA activities, which will inevitably be limited to the processing of urgent cases only. In
addition, measures involving physical contact may be postponed, in view of the health measures
that have been adopted.





e What is the most appropriate channel for exchanging information in this emergency
situation: EUROJUST/EJN, SIS?

The procedures relating to the European arrest warrant and the European investigation order require
direct exchange, from one judicial authority to another. This dialogue will be all the more essential
in view of the fact that the obstacles ahead will require consultation between the relevant judicial
authorities. Contact could be facilitated through the various judicial cooperation networks: Eurojust,
European Judicial Network, liaison magistrates, central authorities (in France, BEPI).





HR = CROATIA

Questions to Member States as executing State:

a) Have you decided to temporary suspend the execution of EAW’s? If so, in respect of which
Member States? On which legal basis do you temporarily suspend surrender (Article 23 FD
EAW, force majeure)? For how long do you expect this measure be in place?

We would like to emphasize that the execution of the EAWs will not be suspended, only the
surrender of the requested person shall be postponed.

Namely, in line with recommendations of the Civil Protection Headquarters and further to the
arrangement with the Prison System Directorate of the Ministry of Justice, the Ministry of Interior
has postponed surrender, extradition and transfer of persons to and from the Republic of Croatia.

Further to the above, after issuing a decision on surrender of a person, the courts temporarily
postpone the surrender of the requested person for serious humanitarian reasons (Article 35, par 3
of the Act on Judicial Co-Operation in Criminal Matters with Member States of the European
Union — in line with article 23 FD EAW).

b) Have persons that were already remanded in custody been released temporarily or
otherwise as a consequence of this measure?

Until now, there was no such case. The Courts render decisions taking into account the
circumstances of the concrete case and impose the measure that shall secure the presence of the
requested person during the procedure of the execution of the EAWs.

¢) If you have decided to continue the execution of EAW?’s, which particular measures
(precautions) have you taken, e.g. relating to health? Please explain. In respect of which
Member States have these measures (precautions) been taken?

See answer on point a).

Furthermore, the recommendations of the Civil Protection Headquarters are being applied by the
Ministry of Justice. Therefore, Prison System Directorate of the Ministry of Justice applies all
rendered measures relating to the health of prisoners and detained persons.





Questions to Member States as issuing State:

d) Have you decided to temporary suspend the issuing of EAW’s or to withdraw already
issued EAWSs? If so, in respect of which Member States? For how long do you expect this
measure to be in place?

The competent judicial authorities for issuing the EAW (Courts and Public Prosecutor’s Olffices)
are issuing the EAWs in all cases where the legal preconditions have been fulfilled. According to
our law there is no possibility to temporary suspend the issuing of EAWs.

The EAWs are still being inserted in the SIS (alert) for the purpose of searching of the requested
person.

Please note that in most of the cases the whereabouts of the requested persons are unknown at the
moment of the issuance of the EAW.

The issuance of the EAW must be distinguished from the surrender of requested persons after the
finalization of the surrender procedure in the concrete MS. As already mentioned in answer to
point a) the Ministry of Interior has postponed the taking over of the requested person who has
been arrested and detained in the executing MS and whose surrender has been granted.

Other questions:

e) Do the measures relating to COVID-19 also have an impact on other judicial cooperation
instruments, such as E10 (2014/41) and Transfer of Prisoners (2008/909)? Please explain.

Given the nature of the instrument, the EIOs are being handled without delay. With regards to the
Transfer of Prisoners see answer to the point a).

f) In order to ensure swift exchange of information between Member States in emergency
situations, what do consider to be the best channels to use (e.g. Eurojust/EJN, SIS Sirene,

national focal points / other ....)?

In urgent cases / situations it is highly recommended to use Eurojust, EJN and SIS Sirene channels.





HU = HUNGARY

Replies to the questions raised in document WK 2978/2020 INIT

As regards the questions put in document WK 2978/2020 INIT, Hungary submits the following
replies:

Questions to Member States as executing State:

a) Have you decided to temporary suspend the execution of EAW’s? If so, in respect of
which Member States? On which legal basis do you temporarily suspend surrender
(Article 23 FD EAW, force majeure)? For how long do you expect this measure be in
place?

Due to security measures taken in connection with the COVID 19 pandemic, the execution of the
European arrest warrants (EAW) can be ordered but the actual surrender of the requested person has
to be postponed in respect of every Member States, on the basis of Article 23(3)-(4) of the Council
Framework Decision _of 13 June 2002 on the European arrest warrant and the surrender
procedures between Member States (hereinafter referred as to FD). The executing judicial authority
shall examine regularly whether the reasons of the postponement ceased to exist.

b) Have persons that were already remanded in custody been released temporarily or
otherwise as a consequence of this measure?

If no ground for refusal of the EAW is identified, arrested persons shall either remain under
surrender arrest or under criminal supervision (which similar to house arrest) until the reasons of the
postponement ceased to exist.

¢) If you have decided to continue the execution of EAW’s, which particular measures
(precautions) have you taken, e.g. relating to health? Please explain. In respect of
which Member States have these measures (precautions) been taken?

Though the surrender of requested persons shall be postponed, trials in connection with the
execution of EAWs shall continue to be held. However, the trials shall be held by videoconference,
irrespective of the nationality of the requested person or the issuing Member State.





Questions to Member States as issuing State:

d) Have you decided to temporary suspend the issuing of EAW’s or to withdraw already
issued EAWSs? If so, in respect of which Member States? For how long do you expect
this measure to be in place?

It is for the issuing judicial authorities to decide whether to issue new EAWSs or to withdraw
existing ones on the basis of proportionality and practicality in the light of the pandemic, examining
whether other tools of criminal cooperation such as videoconference under the EIO Directive
(2014/41/EU) can serve as an adequate substitute for the EAW.

Other questions:

e¢) Do the measures relating to COVID-19 also have an impact on other judicial
cooperation instruments, such as EIO (2014/41) and Transfer of Prisoners (2008/909)?
Please explain.

Transfer of prisoners on the basis of the Council Framework Decision 2008/909/JHA is also
suspended in respect of every Member States due to COVID 19. The pandemic has impact on the
EIO Directive, as well, especially concerning temporary transfer of detained persons in both
directions. Hearing of persons can take place only by videoconference.

f) In order to ensure swift exchange of information between Member States in emergency
situations, what do consider to be the best channels to use (e.g. Eurojust/EJN, SIS
Sirene, national focal points / other ....)?

From the experiences of the Ministry of Justice, as the designated central authority under Article 7
of the FD, the most effective channels in emergency situations are the Eurojust and Sirene. EJN can
also be useful for informing about the applicable emergency measures.





IT=ITALY

QUESTIONS TO MEMBER STATES AS EXECUTING STATE

A) Have you decided to temporary suspend the execution of EAWs? If so, in respect of
which Member States? On which legal basis do you temporary suspend surrender (Article
23 FD EAW, force majeure)? For how long do you expect this measure be in place?

In Italy, there is not a general postponement of EAW surrender procedures. However, as some
Member States decided to cancel flights from/to Italy, in some cases it was actually impossible
to put in place police arrangements related to surrender. This happened, in particular, in EAW
procedures regarding Romania as [ssuing State. In this regard, the Ministry of Justice suggested
to our Courts of Appeal, as competent judicial authorities, to postpone the surrender due to
Jforce majeure according to article 23 paragraph 3 of EAW FD, corresponding to article 23
paragraph 2 of the Italian implementing Law. Nowadays, it is not predictable for how long this
kind of postponement will be in place.

B) Have persons that were already remanded in custedy been released temporarily or
otherwise as a consequence of this measure?

To date, we are not aware of cases in which persons held in custody were released as a conse-
quence of the postponement of their surrender due to force majeure according to article 23
paragraph 2 of Law 22.4.2005 no. 69 (Italian Law governing EAW procedures).

C) If you have decided to continue the execution of EAWSs, which particular measures
(precautions) have you taken, e.g. relating to health? Please explain. In respect of which
Member States have been these measures (precautions) taken?

Italy did not decide to stop the execution of EAWs, but related hearings and procedures have
been respectively postponed and suspended from 9 to 22.3.2020 according to the general pro-
visions contained in article 1 paragraphs 1 and 2 of the extraordinary and urgent Decree issued
by the [talian Government on 8.3.2020. This Decree has to be confirmed and changed into a
law by Parliament. The relevant procedure is ongoing and the postponement and suspension
has been extended until 15.4.2020.

However, EAW procedures in which the person concerned is in custody for the purpose of
his/her surrender, have been, and will be, regularly carried on according to the will of the said
person. That is why every prisoner who is supposed to be surrendered to another Member State
has to undergo an accurate screening, according to the medical protocols specifically put in
place for the epidemic by the competent office of our Ministry of Justice.

QUESTIONS TO MEMBER STATES AS ISSUING STATE

D) Have you decided to temporary suspend the issuing of EAWSs or to withdraw already
issued EAWs? If so, in respect of which Member States? For how long do you expect this
measure to be in place?

No.

OTHER QUESTIONS

E) Do the measures relating to COVID-19 also have an impact on other judicial coopera-
tion instruments, such as EIO (2014/41) and Transfer of Prisoners (2008/909)? Please ex-
plain.

Asregards FD 2008/909, Italy experienced the same problems mentioned in the answer to ques-
tion A, with particular reference to the procedures regarding Romania as Executing State.






As regards Directive 2014/41, it has to be underscored that — subject to exceptions related to
urgent cases — all civil and criminal proceedings have been suspended from 9 to 22.3.2020
according to the provisions contained in article 1 paragraphs 1 and 2 of the extraordinary and
urgent Decree issued by the Italian Government on 8.3.2020. As already mentioned, this Decree
has to be changed into a law and the relevant procedure is ongoing before Parliament. It should
be possible that the said suspension has been extended until 15.4.2020.

F) In erder to ensure swift exchange of information between Member States in emergency
situations, what do consider to be the best channels to use (e.g. Eurojust/EJN, SIS Sirene,
national focal points / other ....)?

Italy considers worthwhile to use all the channels of communications mentioned in the question,
with special reference to Eurojust and the EJN.

Si rimane a disposizione per eventuali chiarimenti e supplementi di informazioni.

Roma, 18 marzo 2020

Il Direttor nerale
Stefayd Opilio






LV =LATVIA

Please note that Latvia has declared state of emergency until 14 April. Situation changes all
the time thus, the Cabinet of Ministers and Parliament (Saeima) also adopts new decisions

day by day.

Questions to Member States as executing State:

a) Have you decided to temporary suspend the execution of EAW?’s? If so, in respect of
which Member States? On which legal basis do you temporarily suspend surrender
(Article 23 FD EAW, force majeure)? For how long do you expect this measure be in

place?

Due to declared state of emergency all the air, sea and land borders of Latvia for passengers’
transport have been locked down. EAW executions therefore based on force majeure event for the
time being is also suspended. Exceptions are possible at the political level when it is a question
about specific persons surrender and transfer considering the level of danger of the committed

offence.

On 19 March the Cabinet of Ministers intends to take a decision to postpone all the execution and

surrender procedures due to state of emergency.

b) Have persons that were already remanded in custody been released temporarily or

otherwise as a consequence of this measure?

Currently this issue is not raised. Theoretically if the state of emergency will be extended there is a
possibility to void the appropriate means of security — detention — for persons who must be

extradite.

¢) If you have decided to continue the execution of EAW’s, which particular measures
(precautions) have you taken, e.g. relating to health? Please explain. In respect of

which Member States have these measures (precautions) been taken?

As mentioned previously, the Cabinet of Ministers on 19 March intends to take a decision to

postpone all the execution and surrender procedures due to state of emergency.





Questions to Member States as issuing State:

d) Have you decided to temporary suspend the issuing of EAW’s or to withdraw already
issued EAWSs? If so, in respect of which Member States? For how long do you expect

this measure to be in place?

Currently there is no problems with issuing the EAW to declare the person in international search.
Regarding the practicalities of the actual surrender procedure (convoying from abroad) there is a
case with Germany, where it has been asked to postpone the transfer until the end of state of

emergency.

Other questions:

¢) Do the measures relating to COVID-19 also have an impact on other judicial
cooperation instruments, such as EIO (2014/41) and Transfer of Prisoners (2008/909)?

Please explain.

Regarding the EIO primarily are fulfilled requests or parts that do not require the contact with the
person (there are possible exceptions, same as in the EAW cases). The participation of foreigner

participants in the proceedings are not permitted regarding the execution of investigative activities.

f) In order to ensure swift exchange of information between Member States in emergency
situations, what do consider to be the best channels to use (e.g. Eurojust/EJN, SIS

Sirene, national focal points / other ....)?

The best channels would be SIRENE, direct contacts, if necessary Eurojust.





LT =LITHUANIA

Questions to Member States as executing State:

a) Have you decided to temporary suspend the execution of EAW’s? If so, in respect of which
Member States? On which legal basis do you temporarily suspend surrender (Article 23 FD
EAW, force majeure)? For how long do you expect this measure be in place?

The practical surrender of the requested persons shall be suspended until 14 April 2020. In respect
of all Member States. Legal basis: (1) Resolution of the Government on declaring quarantine on the
entire territory of the Republic of Lithuania until 27 March 2020 and (2) Criminal Procedure Code
of the Republic of Lithuania, Article 76 implementing Article 23 FD EAW.

b) Have persons that were already remanded in custody been released temporarily or
otherwise as a consequence of this measure?

1t shall be decided on case by case basis, considering the term already spent in custody, the
seriousness of the criminal offence, personality of the requested person and the possibility to ensure
the execution of the EAW applying less restrictive provisional measures.

c) If you have decided to continue the execution of EAW’s, which particular measures
(precautions) have you taken, e.g. relating to health? Please explain. In respect of which
Member States have these measures (precautions) been taken?

Questions to Member States as issuing State:

d) Have you decided to temporary suspend the issuing of EAW’s or to withdraw already
issued EAWSs? If so, in respect of which Member States? For how long do you expect this
measure to be in place?

NO, but bearing in mind the Resolution of the Government on declaring quarantine on the entire
territory of the Republic of Lithuania, the General Prosecutor’s Office will apply to competent
authority of other EU Member State proposing to postpone the surrender of the person to Lithuania
at least until 14 April. That concerns all Member States.





Other questions:

e) Do the measures relating to COVID-19 also have an impact on other judicial cooperation
instruments, such as E1I0O (2014/41) and Transfer of Prisoners (2008/909)? Please explain.

All practical transfers of prisoners under 2008/909/JHA are suspended at least until 14 April.
Execution of EIO might be impacted by the fact that most of officials at prosecution services and
courts are under remote working.

EIOs will be executed, however, in the view that the entire work of the Prosecution Office of
the Republic of Lithuania during the quarantine regime from 16 till 30 of March is organised in the
remote way (the same as the work of Lithuanian courts and law enforcement institutions) there
could be some delays. The Prosecutor General’s Olffice of the Republic of Lithuania is making all
possible efforts to ensure the required assistance, especially in urgent/serious cases.

f) In order to ensure swift exchange of information between Member States in emergency
situations, what do consider to be the best channels to use (e.g. Eurojust/EJN, SIS Sirene,
national focal points / other ....)?

We consider Eurojust to be one of the main channels. We also encourage using the EJN contact
points or contacts of other networks, SIS Sirene and other forms of informal communication for
some specific questions or requests in order to have the best possible coordination, given the
current situation.

In addition, regarding national focal points, for the purpose of better organisation of work during
the quarantine regime, the Prosecutor General's Office of the Republic of Lithuania has created a
special e-mail box — International@prokuraturos.lt — where all correspondence related with the
international cooperation in criminal matters is asked to be sent. The information about that was
circulated via Eurojust to all EU member states.






LU = LUXEMBOURG

(English version is set out hereafter)

Communication de I’autorité centrale luxembourgeoise en matiere d’entraide
judiciaire internationale en matiére pénale au sujet de la crise sanitaire causée par
le COVID-19

Au regard de la crise sanitaire causée par le virus dit « Coronavirus », désigné comme « COVID-
19 », le Luxembourg a déclaré en date du 18 mars 2020 1’état de crise. Cette situation
exceptionnelle implique une limitation des disponibilités des magistrats et des services de police
pour des missions non essentielles et non urgentes. Elle a, par la force des choses, également des
répercussions sur I’exécution des demandes d’entraide judiciaire internationale en matiére pénale,
des demandes d’extradition, des mandats d’arrét européen et des demandes transférement de
personnes condamnées adressées au Grand-Duché de Luxembourg.

L’exécution des demandes d’entraide judiciaire internationale en matiére pénale sera limitée aux
affaires sérieuses et urgentes ou impliquant des détenus.

L’exécution des demandes d’extradition et des mandats d’arrét européen sera, dans toute la mesure
du possible, assurée lorsque la personne recherchée se trouve déja en détention.

L’exécution de demandes de transférement de personnes condamnées sera, en principe, suspendue
dans I’attente de la cessation de 1’état de crise.

Il est recommandé de transmettre systématiquement une copie électronique des demandes
d’entraide judiciaire internationale en matiére pénale et des demandes d’extradition a I’adresse e-
mail suivante : SecSepi@justice.etat.lu.

Les questions relatives a des demandes de transférement de personnes condamnées sont a adresser a
I’adresse e-mail suivante : Pgexpg@justice.etat.lu.

Le Procureur général d’Etat





Communication from the Luxembourg central authority for legal assistance in
criminal matters on the health crisis caused by COVID-19

In view of the health emergency caused by the Coronavirus, also designated as « COVID-19 »,
Luxembourg has declared on 18 March 2020 the state of emergency. This exceptional situation
implies a limitation of the availability of magistrates and police services for non-essential and non-
urgent missions. It has, by necessity, also repercussions on the execution of requests for
international mutual legal assistance in criminal matters, requests for extradition, European arrest
warrants and request for transfer of sentenced persons addressed to the Grand Duchy of
Luxembourg.

The execution of requests for international mutual legal assistance in criminal matters will be
limited to serious and urgent cases or those involving prisoners.

The execution of extradition requests and European arrest warrants will be ensured as far as
possible when the requested person is already in detention.

The execution of requests for transfer of sentenced persons will, in principle, be suspended until
after the end of the state of emergency.

It is recommended to systematically send an electronic copy of requests for international mutual
legal assistance in criminal matters and extradition requests to the following e-mail address:
SecSepi@justice.etat.lu.

Questions relating to requests for the transfer of sentenced persons should be addressed to the
following e-mail address: Pgexpg@justice.etat.lu.

The General State Prosecutor





MT =MALTA

Questions to Member States as executing State:

a) Have you decided to temporary suspend the execution of EAW?’s? If so, in respect of which
Member States? On which legal basis do you temporarily suspend surrender (Article 23 FD
EAW, force majeure)? For how long do you expect this measure be in place?

- Malta has not suspended the execution of EAWs. We are of course aware of the possible
practical difficulties which may hinder the execution of particular EAWs but as yet we do
not consider that an outright suspension is necessary. We are of course monitoring the
situation and in the first place we will try to resolve issues on a practical level.

b) Have persons that were already remanded in custody been released temporarily or
otherwise as a consequence of this measure?

- So far no such releases were necessary. We have one person whose case was pending actual
surrender, and we have filed an application in terms of Maltese law (regulations 34(4)(b)
and 45(3)(b) of LN 320 of 2004') so that the actual surrender will happen within 10 days
from 1% May 2020 (a date agreed by both the requesting and requested State). The Court
acceded to the request.

¢) If you have decided to continue the execution of EAW?’s, which particular measures
(precautions) have you taken, e.g. relating to health? Please explain. In respect of which
Member States have these measures (precautions) been taken?

- The precautions relating to health are those applicable to the general population which
involve numerous measures (closure of schools, bars and restaurants, cinemas, clubs, etc.
and also of the law courts except for urgent cases) which just fall short of a lockdown. In the
case of detained persons, the measures applicable are those which apply to detainees at the
Correctional Facility.

Questions to Member States as issuing State:

d) Have you decided to temporary suspend the issuing of EAW’s or to withdraw already
issued EAWSs? If so, in respect of which Member States? For how long do you expect this
measure to be in place?

- Legally we cannot withdraw already issued EAWs if grounds for the person’s arrest still
exist and the local warrant is still in vigore. Given that court proceedings and legal terms
have been suspended by order of the Health Superintendent it is highly unlikely that there
will be new EAWs issued, save very serious and urgent cases.






Other questions:

e) Do the measures relating to COVID-19 also have an impact on other judicial cooperation
instruments, such as EIO (2014/41) and Transfer of Prisoners (2008/909)? Please explain.

- Possibly yes, given the travel restrictions imposed by Malta and by many other States.
Specifically, with regards to the EIO, it depends very much on the measure being requested.
Although all efforts are being done so that the impact of the crisis will be contained as much
as possible we cannot rule out that there could be a negative impact on the execution of the
same. This also in light of the fact that court proceedings and legal time limits have been
suspended save for urgent cases and cases where the Court considers that a superseding
public interest militates in favour of hearing the case despite the risks. For example, if an EIO
requests the hearing of a witness this might not be possible because of court closure and hence the
execution will be delayed.

f) In order to ensure swift exchange of information between Member States in emergency
situations, what do consider to be the best channels to use (e.g. Eurojust/EJN, SIS Sirene,

national focal points / other ....)?

- We would recommend Eurojust/EJN and SIS Sirene.





NL = NETHERLANDS

Questions to Member States as executing State:

a) Have you decided to temporary suspend the execution of EAW’s? If so, in respect of
which Member States? On which legal basis do you temporarily suspend surrender
(Article 23 FD EAW, force majeure)? For how long do you expect this measure be in
place?

The International Center for Legal Assistance Amsterdam (IRC), as the competent authority

to receive and to execute all incoming EAWs, has taken the following measures relating to
COVID-19:

1) There is no general decision to suspend the execution of EAWs.

2)

The IRC will act on the basis of selectivity, to set out new arrests based on EAWs. In
urgent cases and regarding serious criminal offences new arrests will take place on the
basis of an EAW. After the arrest, a conditional release may take place in cases without
the risk of flight. In other cases the investigating judge or the public prosecutor will
decide to prolong the detention.

For now, we do not have a selection regarding specific MS. However in a number of
cases the actual surrender has been refused by some MS, with a request to postpone the
actual surrender till another (unknown) date. At the moment the reactions of issuing MS
Sfluctuates, therefore there is no clear picture which MS generally still allow actual
surrenders and which MS generally do not allow actual surrenders anymore.

The surrender procedure takes approximately 3 months. In this period the situation on
COVID-19 might have changed/improved/amended, in the sense that an actual
surrender might take place within a few months after the arrest on the basis of an EAW.

The Amsterdam court, the CA to decide on EAWs, has postponed court sessions
regarding EAWs at least until 6 April 2020. Nevertheless, judgements will be given as
usual. In pending cases the court will in principle prolong the detention until the
resumption of the case.

A temporary suspension of the surrender related to COVID-19 — force majeure — can be
based on Article 23 FD EAW, implemented in Article 34.2 and 35.2 of the Dutch
Surrender Act. A new date can be set out and a new time limit of 10 days will apply.

In the meantime the IRC is determined to proceed surrendering requested persons on a
‘case by case’ basis to all MS.





b) Have persons that were already remanded in custody been released temporarily or
otherwise as a consequence of this measure?

Yes, at the moment in two cases, where the Court allowed the surrender, it was decided by
the IRC to conditionally release a wanted person, until the actual surrender at another
(unknown) date. This was regarding two actual surrenders, that were refused by one
member state. Regarding these persons the IRC assessed that there was no risk of flight.
More such cases will probably follow, with more MS. If in these future cases it is assessed
that there is a risk of flight, the IRC will request the Court to prolong the detention.

¢) If you have decided to continue the execution of EAW’s, which particular measures
(precautions) have you taken, e.g. relating to health? Please explain. In respect of
which Member States have these measures (precautions) been taken?

The penitentiaries and the services that take care of the transport of the requested persons
will take all necessary measures that have been imposed nation-wide because of COVID-19.

Questions to Member States as issuing State:

d) Have you decided to temporary suspend the issuing of EAW’s or to withdraw already
issued EAWSs? If so, in respect of which Member States? For how long do you expect
this measure to be in place?

There is no general decision to suspend the issuing of EAWs. We do not apply restrictions
with regard to specific MS.

Other questions:

¢) Do the measures relating to COVID-19 also have an impact on other judicial
cooperation instruments, such as EIO (2014/41) and Transfer of Prisoners (2008/909)?
Please explain.

EIOs will in principle be executed. It is also foreseeable that execution of these requests may
be delayed, especially when physical contact is necessary for the execution of the request,
like the interview of a witness or a house search.

EIOs will still be issued, however we are aware of the restrictions that apply in several MS.
Regarding the transfer of prisoners, the CA will decide on the basis of ‘case by case’
whether or not to proceed the actual transfer, depending the measures of MS.





f) In order to ensure swift exchange of information between Member States in emergency
situations, what do consider to be the best channels to use (e.g. Eurojust/EJN, SIS
Sirene, national focal points / other ....)?

For the Netherlands, all urgent requests from MS can be send by e-mail to the LIRC, the
National International Center for Legal Assistance: LIRC-LP@politie.nl

Furthermore, contact can be made through SIS Sirene and Interpol (24/7).

The communications between, EJN NCs or CPs or other specific contact point mentioned by
MS in separate mails, have been very helpful, so this channel is also useful. Furthermore
communication could also take place through Eurojust.





PL = POLAND

PL general comments:

e In Poland there is no possibility to suspend the execution or issuing of EAWs ex officio, in
particular by any decision of the Minister of Justice

e EAW system in Poland is decentralized and only courts have an exclusive competence in
relation to the EAWSs execution and issuing

e In a consequence, only courts decide — on a case by case basis — whether there are grounds
to suspend the procedure related to the EAWs or to take any other decision in this regard

e The courts are not obliged to inform the Ministry of Justice of any decisions on suspension
the execution or issuing of EAWs

e Taking into account the circumstances, in particular the fact that the state of epidemic threat
was launched in Poland on 13 March 2020, the scope of information presented below has to
be limited.

Questions to Member States as executing State:

a) Have you decided to temporary suspend the execution of EAW?’s? If so, in respect of
which Member States? On which legal basis do you temporarily suspend surrender
(Article 23 FD EAW, force majeure)? For how long do you expect this measure be in
place?

e According to rt. 607n of the CCP:
§ 1. A requested person, against whom a final and binding decision on surrender was issued,
is surrendered to a competent judicial authority of the issuing State no later than within
seven days of the day on which the decision on surrender becomes final and binding.
§ 2. If the surrender of the requested person within the time limit referred to in § 1 is not
practicable due to an event of force majeure or a danger to the life or health of this person,
the requested person is surrendered to a competent judicial authority of the issuing State no
later than within 10 days of the newly fixed time limit.
§ 3. If the issuing State fails to take a person liable to surrender into custody within the time
limits laid down in § lor 2, the immediate release of such person is ordered, unless he is
deprived of liberty in another case.

e No data on the suspension the execution od EAW’s by any PL court (on 18 March 2020).

b) Have persons that were already remanded in custody been released temporarily or
otherwise as a consequence of this measure?

¢ No data available (on 18 March 2020).





¢) If you have decided to continue the execution of EAW’s, which particular measures
(precautions) have you taken, e.g. relating to health? Please explain. In respect of which
Member States have these measures (precautions) been taken?

e No data available (on 18 March 2020).

Questions to Member States as issuing State:

d) Have you decided to temporary suspend the issuing of EAW’s or to withdraw already
issued EAWSs? If so, in respect of which Member States? For how long do you expect
this measure to be in place?

e No data available (on 18 March 2020).

Other questions:

¢) Do the measures relating to COVID-19 also have an impact on other judicial
cooperation instruments, such as EIO (2014/41) and Transfer of Prisoners (2008/909)?
Please explain.

e No data available (on March 2020).

f) In order to ensure swift exchange of information between Member States in emergency
situations, what do consider to be the best channels to use (e.g. Eurojust/EJN, SIS
Sirene, national focal points / other ....)?

e All the channels should be used on a case by case basis in order to facilitate the procedure.





PT = PORTUGAL

Questions to Member States as executing State:

a)

b)

)

Have you decided to temporary suspend the execution of EAW’s? If so, in respect of
which Member States? On which legal basis do you temporarily suspend surrender
(Article 23 FD EAW, force majeure)? For how long do you expect this measure be in
place?

No, such decision has not been taken. However, Courts suspended their activities except for
urgent cases. In case someone is arrested, the EAW procedure will be started because it’s an
urgent procedure and on duty Magistrates and clerks will deal with it.

Have persons that were already remanded in custody been released temporarily or
otherwise as a consequence of this measure?

No, we are not aware of any such cases.

If you have decided to continue the execution of EAW’s, which particular measures
(precautions) have you taken, e.g. relating to health? Please explain. In respect of which
Member States have these measures (precautions) been taken?

There are no particular measures being taken at the moment.

Questions to Member States as issuing State:

d)

Have you decided to temporary suspend the issuing of EAW’s or to withdraw already
issued EAWSs? If so, in respect of which Member States? For how long do you expect
this measure to be in place?

As already explained Courts in Portugal are closed except for urgent cases. Therefore, the
issuing of EAWSs will naturally be affected and diminished.

Other questions:

e)

Do the measures relating to COVID-19 also have an impact on other judicial
cooperation instruments, such as EIO (2014/41) and Transfer of Prisoners (2008/909)?
Please explain.

Some transfers of prisoners, especially physical removal, have been cancelled due to COVID-
19 implications, mainly in order to avoid circulation in airports.





In order to ensure swift exchange of information between Member States in emergency
situations, what do consider to be the best channels to use (e.g. Eurojust/EJN, SIS
Sirene, national focal points / other ....)?

In Portugal, judicial authorities as well as the central authority have on duty services. Direct
requests to the competent authorities, in cases of EAW, are considered very urgent, EIOs,
with the mention of urgency clearly stated in the subject will be addressed immediately.

We also consider that the intervention of urgent police channels, as well as EUROJUST, in
duly justified cases, are an added value.





RO = ROMANIA

Answers to WK 2978/2020 INIT

Questions to Member States as executing State:

a) Have you decided to suspend temporary the execution of EAW’s? If so, in respect of
which Member States? On which legal basis do you temporarily suspend surrender
(Article 23 FD EAW, force majeure)? For how long do you expect this measure be in

place?

The execution of the EAW has not been suspended. However, for the surrenders, most courts apply
article 23 of the FD EAW, considering that issuing member states have suspended taking over
surrendered persons or are in impossibility to do so. We cannot estimate for how long this measure

will be in place.

Considering the Decree no. 195/2020 of the President of Romania establishing the state of
emergency on the territory of Romania (for an initial period of 30 days as of 16 March 2020), the
activity of courts continues in the cases of special emergency. Penal proceedings pending before the
courts are suspended by law during the state of emergency, except for, among others, those
regarding international judicial cooperation in criminal matters and cases where the concerned

person is placed under arrest.

Starting with 22 March, entrance on the territory of Romania of foreign citizens and stateless

Persons was forbidden, with the following exceptions:
a) family members of Romanian citizens;

b) family members of citizens of other Member States of the European Union or of the European

Economic Area or of the Swiss Confederation, residing in Romania;

¢) persons who hold a long-stay visa, a residence permit or a document equivalent to the stay issued
by the Romanian authorities or a document equivalent to them issued by authorities of other states,

in accordance with European Union law;

d) persons traveling in professional interest, evidenced by visa, residence permit or other document

equivalent;

e¢) diplomatic or consular personnel, personnel of international organizations, military personnel or

personnel who can provide humanitarian aid;





f) passengers in transit, including those repatriated as a result of granting consular protection;
g) passengers traveling on imperative grounds (medical or family);

h) persons who need international protection or for other humanitarian reasons.

b) Have persons that were already remanded in custody been released temporarily or

otherwise as a consequence of this measure?

There is no information that any Romanian court has taken such measure.

¢) If you have decided to continue the execution of EAW?’s, which particular measures
(precautions) have you taken, e.g. relating to health? Please explain. In respect of which

Member States have these measures (precautions) been taken?

The general precautionary measures have been established. However, the detention centers
subordinated to the Ministry of Interior face a practical impossibility of handling the arrested
persons that might become infected and the National Administration of Penitentiaries has also great

difficulties in this respect.

uestions to Member States as issuing State:

d) Have you decided to suspend temporary the issuing of EAW’s or to withdraw already
issued EAWs? If so, in respect of which Member States? For how long do you expect this

measure to be in place?

No issuing or withdrawal of EAW’s has been reported so far. Of course, if the executing authorities
are informed that surrender cannot take place in the current epidemiological context, article 23 of

FD 2002/584/THA will be applied.





Other questions:

e) Do the measures relating to COVID-19 also have an impact on other judicial cooperation
instruments, such as EIO (2014/41) and Transfer of Prisoners (2008/909)? Please explain.

According to the information available to the Romanian Ministry of Justice, the COVID-19
pandemic did not have any specific impact on the application of the EIO. However, the number of
EIOs has decreased.

The transfer of sentenced persons is directly affected by the outbreak. A significant part of the states
with which we cooperate informed Romanian authorities that these activities have been suspended.
Some countries where the sentenced persons should be transferred to present a high health risk and
not only the sentenced persons but also the police officers face such risks (upon return from states
in which more than 500 cases of COVID-19 have been reported, a 14 days quarantine is
compulsory, thus significantly diminishing the number of active police officers). Furthermore,

flights have been cancelled.

f) In order to ensure swift exchange of information between Member States in emergency
situations, what do consider to be the best channels to use (e.g. Eurojust/EJN, SIS Sirene,

national focal points / other ....)?

In urgent situations, Eurojust and SIS/Sirene should be the preferred channels to use. Of course,
central authorities have not suspended their activity, even though measures for remote work are in

place.





SE = SWEDEN

Questions to Member States as executing State:

a) Have you decided to temporary suspend the execution of EAW’s? If so,
in respect of which Member States? On which legal basis do you
temporarily suspend surrender (Article 23 FD EAW, force majeure)?
For how long do you expect this measure be in place?

No, neither the Swedish Prosecution Authority nor the Swedish Economic
Crime Authority has at this point decided to temporary suspend the
execution of any European arrest warrants.

Sweden has not made a general decision to suspend the execution of EAW’s.
Upon requests for postponement of the execution of arrest warrants in
certain cases from some issuing authorities in other member states, the
Swedish Prosecution Authority has decided to postpone the execution of
these arrest warrants in accordance with Article 23.3 in the EAW
Framework decision. In order to uphold the system of surrender it is
however important that all possibilities for the surrender has been exempted
before requesting postponement. When postponing a surrender an
assessment of the proportionality will be done in the individual case with
regard to the length of postponement and detention.

b) Have persons that were already remanded in custody been released
temporarily or otherwise as a consequence of this measure?

No such measures have been taken at this point.

¢) Ifyou have decided to continue the execution of EAW’s, which particular
measures (precautions) have you taken, e.g. relating to health? Please
explain. In respect of which Member States have these measures
(precautions) been taken?

At this moment we don’t have any information that any particular measures have been
taken.





Questions to Member States as issuing State:

d)

Have you decided to temporary suspend the issuing of EAW’s or to
withdraw already issued EAWSs? If so, in respect of which Member
States? For how long do you expect this measure to be in place?

No such decision has been taken. It is important to uphold the system of
surrender as far as possible. Swedish authorities are, to the extent possible,
prepared to take over persons surrendered.

Other guestions:

e)

Do the measures relating to COVID-19 also have an impact on other
judicial cooperation instruments, such as EIO (2014/41) and Transfer of
Prisoners (2008/909)? Please explain.

The Swedish Public Prosecution Authority has, regarding incoming EIO'’s,
reported an increasing need for communication concerning how an EIO shall
be executed. Regarding outgoing EIO’s, the Authority has reported that they
have received information of restrictions in the channels of communication
and in the execution of EIO’s from other member states.

The Swedish Prison and Probation Service has reported that, regarding the
Framework Decision 2008/909, problems to execute decisions on transfer of
enforcement. At this time, it is not possible to meet the deadline for transport
within 30 days due to the closing of boarders of many member states.

In order to ensure swift exchange of information between Member States
in emergency situations, what do consider to be the best channels to use

(e.g. Eurojust/EJN, SIS Sirene, national focal points / other ....)?

This should be evaluated on a case by case basis.





SI =SLOVENIA

Questions to Member States as executing State:

a) Have you decided to temporary suspend the execution of EAW’s? If so, in respect of
which Member States? On which legal basis do you temporarily suspend surrender
(Article 23 FD EAW, force majeure)? For how long do you expect this measure be in
place?

Slovenia has taken several measures in order to combat the spread of coronavirus. The president of
the Supreme court of the Republic of Slovenia issued the Order on special measures due to the
epidemy of COVID-19. In accordance with this Order, from 16" of March until 16th of May 2020
the Slovenian courts act limited. The period of special measures may be prolonged if needed. Trials
will take place and decisions will be taken only in urgent cases. Urgent cases in the field of criminal
matters are: investigations and adjudication in criminal cases in which the defendant is deprived of
liberty or his liberty is restricted, and in criminal cases concerning aliens who are not residents of
the Republic of Slovenia. Judicial deadlines and service of documents have been suspended, except
for urgent cases.

Slovenian courts are currently still taking decisions regarding incoming EAW’s, however surrender
of wanted persons by EAW will in most cases be suspended due to existing travel limitations and
prohibitions. The courts have legal basis to temporarily postpone the surrender of wanted persons
by the European arrest warrant in 23/IV of the FD EAW and Article 35/II of the Cooperation in
criminal matters with the member states of the European Union Act. The courts are also bound by
the judgement of the ECJ in the case of C-640/16 (Vilkas).

Due to closing of the Airport in Ljubljana, all already planned surrender activities had been
cancelled.

Additionally, a proposal on a new law on temporary measures in the field of judicial, administrative
and other public-law matters is in urgent legislative procedure.
b) Have persons that were already remanded in custody been released temporarily or

otherwise as a consequence of this measure?

Until now, such measures have not been taken.





¢) If you have decided to continue the execution of EAW’s, which particular measures
(precautions) have you taken, e.g. relating to health? Please explain. In respect of
which Member States have these measures (precautions) been taken?

Measures have been taken in relation to functioning of courts, such as the persons, which show
clear signs of infections, are not allowed to enter court buildings.

Questions to Member States as issuing State:

d) Have you decided to temporary suspend the issuing of EAW’s or to withdraw already
issued EAWSs? If so, in respect of which Member States? For how long do you expect
this measure to be in place?

Until now, such measures have not been taken.

Other questions:

e) Do the measures relating to COVID-19 also have an impact on other judicial
cooperation instruments, such as EIO (2014/41) and Transfer of Prisoners (2008/909)?
Please explain.

As explained in point a) Slovenian courts only perform hearings and make decisions in urgent
cases, which are investigations and adjudication in criminal cases in which the defendant is
deprived of liberty or his liberty is restricted, and in criminal cases concerning aliens who are not
residents of the Republic of Slovenia. Therefore, Slovenian courts do not perform the duties of
issuing or executing authorities in accordance with the FD on Transfer of Prisoners (2008/909)
unless in urgent cases. As regards issuing and executing of EIO’s (2014/41), we inform you that the
EIO’s are issued and executed only in urgent cases, as determined above.

f) In order to ensure swift exchange of information between Member States in emergency
situations, what do consider to be the best channels to use (e.g. Eurojust/EJN, SIS
Sirene, national focal points / other ....)?

We propose the communication over the SIS Sirene/Interpol and for judicial authorities over the
European judicial network in criminal matters.





SK = SLOVAKIA

Questions to Member States as executing State:

a) Have you decided to temporary suspend the execution of EAW’s? If so, in respect of
which Member States? On which legal basis do you temporarily suspend surrender
(Article 23 FD EAW, force majeure)? For how long do you expect this measure be in
place?

We haven't yet decided to apply this measure, however, we also currently examine
possibilities of temporary suspension of surrender on the legal basis of Art. 23 FD EAW.

b) Have persons that were already remanded in custody been released temporarily or
otherwise as a consequence of this measure?

No.

¢) If you have decided to continue the execution of EAW’s, which particular measures
(precautions) have you taken, e.g. relating to health? Please explain. In respect of
which Member States have these measures (precautions) been taken?

All the police officers who are abroad for the purpose of transport and surrender person
wear protective equipment. Subsequently, these police officers undergo 14 days quarantine.
However, it has to be notice that such measures are not solutions from the long-term
perspective. Since, the number of police officers, who arrange transports, is more and more
limited due to the quarantine.

These precautions have been taken in relations to all Member States and in relation to cases
when Slovakia is issuing State, too.

The person who is surrendered from abroad for the purpose of the execution of a custodial
sentence is placed in the 14 days quarantine within the prison facilities and undergo the

medical examination. If a person has respective symptoms, such person is tested on the
COVID-19.

Questions to Member States as issuing State:

d) Have you decided to temporary suspend the issuing of EAW’s or to withdraw already
issued EAWSs? If so, in respect of which Member States? For how long do you expect
this measure to be in place?

No.





Other questions:

¢) Do the measures relating to COVID-19 also have an impact on other judicial
cooperation instruments, such as EIO (2014/41) and Transfer of Prisoners (2008/909)?
Please explain.

As regards the transfer of prisoners (2008/909), all transits were temporary suspended.

f) In order to ensure swift exchange of information between Member States in emergency
situations, what do consider to be the best channels to use (e.g. Eurojust/EJN, SIS
Sirene, national focal points / other ....)?

We suggest using the EJN (national correspondents) for exchange of information,
particularly if some general and/or legal issues will arise. In relation to operational issues
we consider as best channel the SIS SIRENE.






ANNEX A 2

IS =ICELAND

Questions to Member States as executing State:

a)

b)

Have you decided to temporary suspend the execution of EAW’s? If so, in respect of
which Member States? On which legal basis do you temporarily suspend surrender
(Article 23 FD EAW, force majeure)? For how long do you expect this measure be in
place?

The Director of Public Prosecutions has not at this point decided to temporary
suspend the execution of any EAW's. However, please note, that depending on
the development of the situation, measures may be taken concerning the
execution of EAW's, and the execution might get delayed due to that reason that
execution of EAW requires direct contact (hearing and bringing the arrested
person to court etc.).

Have persons that were already remanded in custody been released temporarily or
otherwise as a consequence of this measure?

No, there is no one in custody here in Iceland regarding execution of EAW's, but
one person is in travel ban.

If you have decided to continue the execution of EAW’s, which particular measures
(precautions) have you taken, e.g. relating to health? Please explain. In respect of which
Member States have these measures (precautions) been taken?

Regarding the execution of EAW's the Director of Public Prosecutions have not
yet taken particular measures. However, we will assess the individual situation
case by case in regards of which precautions to take according to the several
restricting measure that the Icelandic government has taken.

Questions to Member States as issuing State:

d)

Have you decided to temporary suspend the issuing of EAW’s or to withdraw already
issued EAWSs? If so, in respect of which Member States? For how long do you expect
this measure to be in place?

No such decision has been taken.





Other questions:

e) Do the measures relating to COVID-19 also have an impact on other judicial
cooperation instruments, such as EIO (2014/41) and Transfer of Prisoners (2008/909)?
Please explain.

We will try to assist other authorities requests which are based on MLA s (not
EIO’s due to that reason we are not part of that system). Execution of MLA's
that require direct contact (search, hearing etc.) might get delayed by the police.

f)  In order to ensure swift exchange of information between Member States in emergency
situations, what do consider to be the best channels to use (e.g. Eurojust/EJN, SIS
Sirene, national focal points / other ....)?

The Director of Public Prosecutions considers, that the best channel to use is SIS
— Sirene or/and by sending email to our office,

email: saksoknari@saksoknari.is





NO =NORWAY

Questions to Member States as executing State:

a)

b)

Have you decided to temporary suspend the execution of EAW’s? If so, in respect of
which Member States? On which legal basis do you temporarily suspend surrender
(Article 23 FD EAW, force majeure)? For how long do you expect this measure be in
place?

Norway has not decided to temporary suspend the execution of Arrest Warrants.

So far we have not postponed surrender due to force majeure according to the
Agreement Article 26 para. 3. However, such cases are about to be handled at the
moment.

Have persons that were already remanded in custody been released temporarily or
otherwise as a consequence of this measure?

Nobody has been released, so far. If surrender turns out to be impossible due to
travel restrictions or similar force majeure, the Prosecution Authority and the
Courts will decide on a case to case basis whether continued detention is justified
according to our Code on Arrest Warrant section 30, which implement the
Agreement Article 26 para. 3, or whether continued detention would be regarded
as disproportionate. This assessment will depend on several issues, including the
seriousness of the criminal case and the expected time of surrender.

If you have decided to continue the execution of EAW’s, which particular measures
(precautions) have you taken, e.g. relating to health? Please explain. In respect of which
Member States have these measures (precautions) been taken?

No particular measures have so far been taken, apart from measures that the
surrender has to take place at the transit areas as the foreign Police Officers
should not enter Norwegian territory.





Questions to Member States as issuing State:

d)

Have you decided to temporary suspend the issuing of EAW’s or to withdraw already
issued EAWSs? If so, in respect of which Member States? For how long do you expect
this measure to be in place?

No, Norway has so far not decided to temporary suspend the issuing of Arrest
Warrants, nor to withdraw already issued AWs.

Other questions:

€)

Do the measures relating to COVID-19 also have an impact on other judicial
cooperation instruments, such as EIO (2014/41) and Transfer of Prisoners (2008/909)?
Please explain.

Norway does not apply the EIO. However, COVID-19 might have an impact on the
execution and issuing of requests for Mutual Legal Assistance (MLA-requests).

The Director of Public Prosecutions gave a Directive on 20 March 2020 that the
handling of incoming ML A-requests may be given a lower priority at the moment
if the criminal case does not concern a serious crime. However, such MLA-
requests will be handled if the Authorities have recourses to do so. MLA-requests
which concern serious crime will be handled with the same priority as before.

According to the Directive, requests for Mutual Legal Assistance should only be
issued by Norwegian prosecutors if the Prosecution Authority would have decided
to carry out the requested investigative steps in the current situation.

In order to ensure swift exchange of information between Member States in emergency
situations, what do consider to be the best channels to use (e.g. Eurojust/EJN, SIS
Sirene, national focal points / other ....)

The Norwegian Director of Public Prosecutions considers that the best channel to
use in order to exchange information is SIRENE.
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ANNEXD

Information by the Commission on the extradition of non-EU nationals to EU Member

States following the closure of EU external borders

As regards the extradition of non-EU nationals to EU Member States, the Commission
observes the following in light of the closure of EU external borders, as recommended by the

Commission Communication (2020)115 of Monday 16.3.2020:

The extradition of non-EU nationals to EU Member States is not to be qualified as an
essential or non-essential ‘travel’ within the meaning of the recent communication (2020)115.
The term ‘travel’ presupposes a voluntary travel and thus does not include the forced
surrender of a person from one State to another. The question as to whether or not a person
can be surrendered from a third country to an EU Member State is outside the scope of the

communication and the ensuing measures.

However, this does not mean that the current COVID crisis is without impact on the
possibility to execute extradition requests. The situation falls within the remit of Article 18 of

the 1957 Convention on Extradition. This Article provides that :

4) Subject to the provisions of paragraph 5 of this article, if the person claimed has not been
taken over on the appointed date, he may be released after the expiry of 15 days and shall in
any case be released after the expiry of 30 days. The requested Party may refuse to extradite

him for the same offence.





5) If circumstances beyond its control prevent a Party from surrendering or taking over the
person to be extradited, it shall notify the other Party. The two Parties shall agree a new date
for surrender and the provisions of paragraph 4 of this article shall apply.

It is for the Member State concerned to examine on a case-by-case basis whether
circumstances beyond its control prevent it ‘from taking over the person to be extradited’.
Such circumstances may be the risks for public health (depending on the situation in the third
country concerned) or the absence of practical means to organise the surrender (no

flights, etc.)

As regards surrender within the Union on the basis of the Framework Decision on the EAW,
the current situation falls within the remit of the corresponding and more detailed provisions
in Article 23(3) of the Framework Decision. That provision allows to postpone the surrender
if the surrender is ‘prevented by circumstances beyond the control of any of the Member
States.” In Case C-640/15, Vilkas, the Court made it clear that the Member States concerned
may agree on a new surrender date even in cases where the surrender was not possible within
ten days after the first new date agreed : “Accordingly, Article 23(3) of the Framework
Decision is to be interpreted as requiring the authorities concerned also to agree on a new
surrender date under that provision where the surrender of the requested person within 10
days of a first new surrender date agreed on pursuant to that provision is prevented by

circumstances beyond one of the Member States’ control.” (para. 39 of the judgment).

In conclusion, while the temporary travel restrictions as such have no legal impact on the
execution of extradition and surrender requests, the current crisis may be considered as a
circumstance beyond the control of the Member State concerned which calls for postponing
the effective surrender of the person to a new date, based on the circumstances in the concrete

casc.
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EUROPEAN COURT OF HUMAN RIGHTS
COUR EUROPEENNE DES DROITS DE L'HOMME

EUROPEAN HUMAN RIGHTS LAW

JUDGE PINTO DE ALBUQUERQUE’S OPINIONS

April 2011 — March 2020

The opinions are available on the site of the European Court of Human Rights (Court’s data

base: HUDOC). Some of the opinions were co-authored by other Judges.
THE COURT JURISDICTION AND POWERS
(ARTICLE 1 OF THE CONVENTION)
GRAND CHAMBER JUDGMENTS
1. G.LEMM. S.R.L. AND OTHERS v. ITALY (application no. 1828/06 and 2 others,
judgment of 28 June 2018): the relationship between the convention and the

constitution, the “interpretative authority” of the Court’s judgment, multilevel

constitutionalism, a Convention-oriented constitutional theory of fundamental rights.
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HUTCHINSON v. THE UNITED KINGDOM (application no. 57592/08, judgment
of 17 January 2017): universalism and diversity in human rights, Argentoratum
locutum, iudicium finitum — “Strasbourg has spoken, the case is closed”, the Court’s
judgment as res interpretata, the State obligation to “take into account” the judgments
of the Court.

MURSIC v. CROATIA (application no. 7334/13, judgment of 20 October 2016):
evolutive interpretation of the European Convention on Human Rights, European

consensus, the role of soft law in European human rights law.

BAKA v. HUNGARY (application no. 20261/12, judgment of 23 June 2016):
transitional constitutional provision incompatible with the European Convention on
Human Rights, unconstitutional constitutional norms (verfassungswidrige
Verfassungsnormen), direct, supra-constitutional effect of the European Convention,
the European Convention as European ius constitutionale commune, the Court as the

European Constitutional Court.

. AL-DULIMI and MONTANA MANAGEMENT INC. v. SWITZERLAND

(application no. 5809/08, judgment of 21 June 2016): Security Council Resolution-
based confiscation measures as penalties, the fundamental character of the right of
access to court in criminal and civil matters, the conflict between obligations derived
from the United Nations Charter and obligations derived from the European
Convention on Human Rights, the European Convention as the European

Constitution, the Court’s Bosphorus case law applied to the United Nations.

. SARGSYAN v. AZERBAIJAN (application no. 40167/06, judgment of 16 June
2015): the intersection between European human rights law and international
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humanitarian law, the right to humanitarian intervention, jurisdiction over the

ceasefire line and the adjacent area, responsibility to protect, duty to protect civilians.

CHIRAGOV AND OTHERS v. ARMENIA (application no. 13216/05, judgment of
16 June 2015): the intersection between European human rights law and international
humanitarian law, State secession, “remedial secession” as a human rights imperative,
jurisdiction in foreign territory by long-distance remote-controlled exercise of

authority, occupation, violation of property rights of displaced persons.

CASE OF CENTRE FOR LEGAL RESOURCES ON BEHALF OF VALENTIN
CAMPEANU v. ROMANIA (application no. 47848/08, judgment of 17 July 2014):
the Court’s judgment as an act of potestas or an act of autorictas, legal principles in
the motivation of the Court’s judgments, role of NGOs as representatives of victims

before the Court, principle of equality.

CYPRUS v. TURKEY (application no. 25781/94, judgment (just satisfaction) of 12
May 2014): the Court’s power to award just satisfaction in inter-State cases, the time-
limit for inter-State just satisfaction claims, the punitive nature of just satisfaction
under the Convention, the Court’s power to deliver a declaratory judgment on the

cessation of ongoing violations.

VALLIANATOS AND OTHERS v. GREECE (applications no. 29381/09 e no.
32684/09, judgment of 7 November 2013): the Court’s power to review in abstract the
Convention-compatibility of a law, direct action before the Court without prior

exhaustion of domestic constitutional remedies, principle of subsidiarity.

FABRIS c. FRANCE (Article 41) (application no. 16574/08, judgment of 28 June

2013): execution of the Court’s judgment finding a violation in the case of
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discriminatory law and a final judgment of the Cour de Cassation in accordance with

this law.

FABRIS v. FRANCE (application no. 16574/08, judgment of 7 February 2013): the
direct, erga omnes and retroactive effect of the Court's judgment, the Court’s power to
oversee the execution of its own judgments, the Court’s implicit powers and the

balance of power between the Court and the Committee of Ministers.

HERRMANN v. GERMANY (application no. 9300/07, judgment of 26 June 2012):
the stare decisis effect of the Court’s judgment, European consensus as a factor of the

Court’s case law development.

SECTION Il JUDGMENTS

FILIZ v. TURKEY (application no. 28074/08, judgment of 4 March 2014) (principle

of subsidiarity, use of force by police, proportionality)

15. CAMEKAN v. TURKEY (application no. 54241/08, judgment of 28 January

2014) (principle of subsidiarity, self-defence, reassessment of facts)
TREVALEC v. BELGIUM (Article 41) (application no. 30812/07, judgment of 25
June 2013): preventive and punitive nature of just satisfaction under the Convention,

punitive damages established by the Court with regard to the respondent state, in spite

of the previous satisfaction of damages by a third state.

SECTION IV JUDGMENTS
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22.
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TCHANKOTADZE v. GEORGIA (application no. 15256/05, judgment of 21 June
2016): critique of the prohibitive standard of proof in Article 18 cases.

BORG v. MALTA (application no. 37537/13, judgment of 12 January 2016): breach
of the Court’s Salduz case law by the Constitutional Court of Malta, lack of
impartiality of magistrate, lack of legal assistance to third persons called as witnesses

against the applicant.

THE RIGHT TO LIFE
(ARTICLE 2 OF THE CONVENTION)

GRAND CHAMBER JUDGMENTS

FERNANDES DE OLIVEIRA v. PORTUGAL (application no. 78103/04, judgment
of 31 January 2019): health care provided to psychiatric patients with suicidal

tendency.

LOPES DE SOUSA FERNANDES v. PORTUGAL (application no. 56080/13,
judgment of 19 December 2017): right to health care, medical malpractice in public

hospital.
VASILIAUSKAS v. LITHUANIA (application no. 35343/05, judgment of 20

December 2015): Soviet genocide of Lithuanian nation, partisans as relevant part of

the nation.

PARRILLO v. ITALY (application no. 46470/11, judgment of 27 August 2015):

scientific research on human embryos and embrionic stem cells.
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MOCANU AND OTHERS v. ROMANIA (application no. 10865/09, 45886/07
32431/08, judgment of 17 September 2014): the nature of the statute of limitations in
criminal law, the State obligation to punish crimes against humanity without any time

bar.
SECTION I JUDGMENT

TAGAYEVA AND OTHERS v. RUSSIA (application no. 26562/07 and 6 other

applications, judgment of 13 April 2017): deficiencies of criminal investigation.

BLJAKAJ AND OTHERS v. CROATIA (application no. 74448/12, judgment of 18
September 2014): the State obligation to protect lawyers from work-related violence
and against violent acts of mentally disturbed persons, lawyer in a divorce action

threatened and attacked by the adverse party.

SECTION Il JUDGMENTS
PERINCEK v. SWITZERLAND (application no. 27510/08, judgment of 17
December 2013): denial of the Armenian genocide, the State obligation to criminalize

the denial of genocide.

TREVALEC v. BELGIUM (application no. 30812/07, judgment of 14 June 2011):

putative self-defence and excessive defence.

SECTION 111 JUDGMENT
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VOVK and BOGDANOV v. RUSSIA (application no. 15613/10, judgment of 11
February 2020): obligation to criminalise negligent actions and omissions, use of
explosive devices by the military.

ZINATULLIN v. RUSSIA (application no. 10551/10, judgment of 14 January 2020):
victim status regarding substantive violation, due to insufficient domestic

compensation.
SECTION IV JUDGMENT

AKELIENE v. LITHUANIA (application no. 54917/13, judgment of 16 October
2018): right of victims of criminal offences and their relatives with regard to the
application of remand measures to the offender and the subsequent enforcement of a

custodial sentence; argumentum ad ignorantiam; treatment of classified documents.

THE RIGHT TO PHYSICAL INTEGRITY
(ARTICLE 3 OF THE CONVENTION)

GRAND CHAMBER JUDGMENTS

KHAMTOKHU AND AKSENCHIK v. RUSSIA (applications nos. 60367/08 and
961/11, judgment of 24 January 2017): discrimination of male offenders aged
between 18 and 65, prohibition of life imprisonment for women, elderly and juvenile

offenders, the State obligation to “level up” in case of false positive discrimination.

HUTCHINSON v. THE UNITED KINGDOM (application no. 57592/08, judgment
of 17 January 2017): whole life sentence, the State obligation to establish a parole

mechanism.
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38.
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MURSIC v. CROATIA (application no. 7334/13, judgment of 20 October 2016):

prison overcrowding, the minimum living space in a multiple-occupancy cell.

MURRAY v. THE NETHERLANDS (application no. 10511/10, judgment of 26
April 2016): the State obligation to provide for an individualised sentence plan and to
establish a parole mechanism.

KHOROSHENKO v. RUSSIA (application no. 41418/04, judgment of 30 June 2015):
resocialisation as the primary purpose of imprisonment, the State obligation to
provide for an individualised sentence plan.

SECTION I JUDGMENT

MEREZHNIKOV v. RUSSIA (no. 30456/06, judgment of 12 November 2015):

negligent excessive use of force.

SECTION Il JUDGMENTS
OCALAN v. TURKEY (No 2) (applications nos. 24069/03, 197/04, 6201/06 and
10464/07, judgment of 18 March 2014): life imprisonment without parole for the

leader of a terrorist organization, prison regime with severe restrictions of contacts

with family and lawyers.

ERTUS v. TURKEY (application no. 37871/08, judgment of 5 November 2013):

excessive force in police detention of minor.
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44,
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VALIULIENE v. LITHUANIA (application no. 33234/07, judgment of 26 March
2013): gender sensitive interpretation of the Convention, the State obligation to
criminalize and prosecute effectively domestic violence, review of the “Osman test”

in domestic violence cases, public interest in the prosecution of domestic violence.

TAUTKUS v. LITHUANIA (application no. 29474/09, judgment of 27 November
2011): the State obligation to protect detainees from the danger of severe bodily harm
caused by another detainee within the prison facility, the State obligation to provide

for an individualised sentence plan.

PORTMANN v. SWITZERLAND (application no. 38455/06, judgment of 11 October

2011): hooding of dangerous detainees.
SECTION 111 JUDGMENT

VOLODINA v. RUSSIA (application no. 41261/17, judgment of 9 July 2019): gender

sensitive interpretation of the Convention, domestic violence as torture.
SECTION IV JUDGMENTS

PETUKHOV v. UKRAINE (No. 2) (application no. 41216/13, judgment of 12 March

2019): lack of adequate medical care in detention and irreducibility of life sentence.

M. A. v. LITHUANIA (application no. 59793/17, judgment of 11 December 2018):

jurisdiction at the border, immediate refoulement of asylum seeker).
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50.
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ISAYEVA v. UKRAINE (application no. 35523/06, judgment of 4 December 2018):
award of compensation on the basis of the objective civil liability of a psychiatric

institution.

ABDILLA v. MALTA (application no. 36199/15, judgment of 17 July 2018): prison

conditions.

RUIZ PENA AND PEREZ OBERGHT v. MALTA (applications nos. 25218/15 and
25251/15, judgment of 17 July 2018): prisons conditions.

YANEZ PINON AND OTHERS v. MALTA (applications nos. 71645/13, 7143/14
and 20342/15, judgment of 19 December 2017): prison conditions.

PENARANDA SOTO v. MALTA (application no. 16680/14, judgment of 19
December 2017): prison conditions, health care, non-derrogable minimum core of
Article 3.

D.M.D. v. ROMANIA (application no. 23022/13, judgment of 3 October 2017):
domestic violence, ill-treatment inflicted on a child by his father, State’s positive

obligation to prohibit all forms of violence against children.

MIRONOVAS AND OTHERS v. LITHUANIA (applications nos. 40828/12,
29292/12, 69598/12, 40163/13, 66281/13, 70048/13 and 70065/13, judgment of 8

December 2015): prison overcrowding, compensatory and preventive remedies.

THE PROHIBITION OD SLAVERY AND FORCED LABOUR
(ARTICLE 4 OF THE CONVENTION)
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SECTION IV JUDGMENT

J. AND OTHERS v. AUSTRIA (application no. 58216/12, judgment of 17 January
2017): prohibition of slavery, forced labour and trafficking of human beings for that

purpose.

THE RIGHT TO LIBERTY
(ARTICLE 5 OF THE CONVENTION)

GRAND CHAMBER JUDGMENT

ILNSEHER v. GERMANY (applications nos. 10211/12 and 27505/14, judgment of 4
December 2018): retroactive preventive detention of person with mental disorder, the

catch-all construction of the notion of “person of unsound mind”.
SECTION I JUDGMENT

KUTTNER v. AUSTRIA (application no. 7997/08, judgment of 16 July 2015):
treatment of offenders with mental health problems, failure of the “therapy instead of

penalty” model, lack of judicial oversight.
SECTION IV JUDGMENT

ETUTE v. LUXEMBOURG (application no. 18233/16, judgment of 30 January

2018): judicial control of conditional release revocation.

ABDULLAHI ELMI AND AWEYS ABUBAKAR v. MALTA (applications nos.
25794/13 and 28151/13, judgment of 22 November 2016): the trend to crimmigration,
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detention of asylum-seekers as a violation of international refugee law and European

human rights law.

THE RIGHT TO A FAIR TRIAL
(ARTICLE 6 OF THE CONVENTION)

GRAND CHAMBER JUDGMENTS

57. MURTAZALIYEVA v. RUSSIA (application no. 36658/05, judgment of 18
December 2018): right to obtain the attendance and examination of witnesses on
behalf the defendant under the same conditions as witnesses against him or her,

principle of immediacy, overall fairness test.

58. RAMOS NUNES DE CARVALHO E SA v. PORTUGAL (applications nos.
55391/13, 57728/13 and 74041/13, judgment of 6 November 2018): the procedural
guarantees before the CSM; Independence and impartiality of the Judicial Division of
the Supreme Court; Extent of the review conducted by the Judicial Division of the

Supreme Court and lack of a public hearing.

59. CORREIA DE MATOS v. PORTUGAL (application no. 56402/12, judgment of 4
April 2018): the lawyer’s right to defend himself or herself in person in criminal

procedure, distortion of European consensus and fragmentation of international law.
60. KAROLY NAGY v. HUNGARY (application no. 56665/09, judgment of 14

September 2017): dismissed pastor of Hungarian Reformed Church, right of access to

court concerning the compensation claim.
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MOREIRA FERREIRA C. PORTUGAL (N° 2) (application no. 19867/12, judgment
of 11 July 2017): refusal to reopen criminal proceedings following a judgement
delivered by the European Court of Human Rights, principle of subsidiarity and

national margin of appreciation.

DE TOMMASO v. ITALY (application no. 43395/09, judgment of 23 February

2017): house arrest for the purpose of criminal prevention.

LUPENI GREEK CATHOLIC PARISH AND OTHERS v. ROMANIA (application
no. 76943/11, judgment of 29 November 2016): forced transfer of property from the
Greek Catholic Church to the Orthodox Church, redistribution of property, duty of

neutrality of the State, lack of legal certainty, discrimination of religious minority.

BAKA v. HUNGARY (application no. 20261/12, judgment of 23 June 2016):
dismissal of the president of the Supreme Court by a transitional constitutional
provision, ad hominem legislation against the independence of the judiciary, lack of

access to Constitutional Court to impugn transitional constitutional norms.

DVORSKI v. CROATIA (application no. 25703/11, judgment of 20 October 2015):
the right to a lawyer of one’s own choosing from the initial stages of the proceedings,
erroneous deprivation of choice of lawyer, impact of structural errors on the fairness

of criminal proceedings.
SECTION I JUDGMENTS

MIKHAYLOVA v. RUSSIA (application no. 46998/08, judgment of 19 November
2015): lack of free legal assistance to a defendant in a criminal or administrative

offence.
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MELO TADEU v. PORTUGAL (application no. 27785/10, judgment of 23 October
2014): presumption of innocence in tax enforcement proceedings after acquittal in

criminal proceedings on the basis of same facts.

LAGUTIN AND OTHERS v. RUSSIA (application nos. 6228/09, 19123/09,
19678/07, 52340/08 and 7451/09, judgment of 24 April 2014): undercover operations,

human rights legislation on special investigation techniques.

MATYTSINA v. RUSSIA (application no. 58428/10, judgment of 27 March 2014):
lack of cross-examination of the alleged victim.

SECTION Il JUDGMENTS

GRANDE STEVENS AND OTHERS v. ITALY (applications nos. 18640/10,
18647/10, 18663/10, 18668/10 and 18698/10, judgment of 4 March 2014): unfair
administrative proceedings for market manipulation before the Commissione
Nazionale per la Societa e la Borsa (CONSOB), lack of an effective judicial review
of the CONSOB’s decision, the court of appeal’s amendment of the accusation, to the
detriment of the appellant, illegality and disproportionality of the pecuniary and

non-pecuniary sanctions.

PIOTRAS BOGDEL v. LITHUANIA (application no. 41248/06, judgment of 26
November 2013): judicial action to annul administrative contract with bona fide
private party, limitation period for claiming invalidity of a contract in action brought

by the administration distinct from limitation period in action brought by the private

party.
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ATES MIMARLIK MUHENDISLIK A.S. v. TURKEY (application no. 33275/05,
judgment of 25 September 2012): jurisdiction over claim of payment of work fee

regarding an international construction contract.

K.M.C. v. HUNGARY (application no. 19554/11, judgment of 10 July 2012):

groundless decision of termination of employment.

MENARINI DIAGNOSTICS S.R.L. v. ITALY (application no. 43509/08, judgment

of 27 September 2011): scope of judicial review of administrative sanctions.

ADAMOV v. SWITZERLAND (application no. 3052/06, judgment of 21 June 2011):

salvus conductus guarantee, bad faith conduct of the State agents.

DOBRIC v. SERBIA (applications nos. 2611/07 e 15276/07, judgment of 21 June
2011): rejection by the Supreme Court of an appeal in civil procedure due to

redenomination of the Serbian currency and change of the value of the dispute.
ABDULLAH YILDIZ v. TURKEY (application no. 35164/05, judgment of 26 April
2011): violation of article 6 does not constitute in itself sufficient compensation for
any non-pecuniary damage.

SECTION 111 JUDGMENT

BELUGIN v. RUSSIA (application no. 2991/06, judgment 26 November 2019):

compensation for non-pecuniary damage caused by violation of article 6.

RAZVOZZHAYEV v. RUSSIA AND UKRAINE and UDALTSOV v. RUSSIA
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(applications nos. 75734/12 and 2 others, judgment of 19 November 2019): abduction
of asylum seeker from Ukraine to Russia; excessively intensive court hearing

schedule and lengthy prison transfers; dissent regarding inadmissibility decision.

URAZBAYEYV v. RUSSIA (application no 13128/06, judgment of 8 October 2019):
compensation for non-pecuniary damage caused by violation of article 6.

FARRUGIA v. MALTA (application no. 63041/13, judgment of 4 June 2019): overall

fairness test, access to lawyer during police custody.
SECTION IV JUDGMENTS

FILKIN v. PORTUGAL (application no. 69729/12, judgment of 3 March 2020):
presumption of guilt against person suspected of money laundering with his assets
frozen for more than three years without being accused.

JANUSKEVICIENE v. LITHUANIA (application no. 69717/14, judgment of 3
September 2019): judgment with statements which established third parties’ guilt in

respect of criminal acts.

GARBUZ v. UKRAINE (application no. 72681/10, judgment of 19 February 2019):
separate opinions on decisions regarding inadmissibility which are incorporated into

merits judgments, attesting witnesses.

PRODUKCIJA PLUS STORITVENO PODJETJE D.0.O. v. SLOVENIA
(application no. 47072/15, judgment of 23 October 2018): reopening of domestic
proceedings after finding of Article 6 violation; compensation for pecuniary damages,

loss of real opportunities.
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SOMORJAI v. HUNGARY (application no. 60934/13, 28 August 2018):  lack of
reasoning in connection with the need for a reference to the CJEU for a preliminary

ruling; dissent regarding inadmissibility decision.

DEVINAR v. SLOVENIA (application no. 28621/15, 22 May 2018): objective
impartiality of the disability experts’ commission, distinguishing technique, silent

overruling of previous case law.

SVETINA v. SLOVENIA (application no. 38059/13, 22 May 2018): conviction on
the basis of “inevitable discovery” exception to the doctrine of the fruit of the

poisonous tree.

DRAGOS IOAN RUSU v. ROMANIA (application no. 22767/08, judgment of 31
October 2017): conviction on the basis of evidence collected in breach of Article 8 of

the Convention.
D.M.D. v. ROMANIA (application no. 23022/13, judgment of 3 October 2017):

domestic violence, ill-treatment inflicted on a child by his father, State’s positive

obligation to prohibit all forms of violence against children.
THE PRINCIPLE OF LEGALITY IN CRIMINAL LAW
(ARTICLE 7 OF THE CONVENTION)

GRAND CHAMBER JUDGMENTS
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ILNSEHER v. GERMANY (applications nos. 10211/12 and 27505/14, judgment of 4
December 2018): retroactive preventive detention, the minimalist understanding of
the principle of legality, the erasure of the autonomous meaning of the notion of

“penalty”.

G.LLE.M. S.R.L. AND OTHERS v. ITALY (applications nos. 1828/06 and 2 others,
judgment of 28 June 2018): the efficiency-interests-oriented approach to criminal
law, confiscation of immovable property as a penalty for unlawful site development,

the substantive nature of the statute of limitations.

VASILIAUSKAS v. LITHUANIA (application no. 35343/05, judgment of 20
December 2015): Soviet genocide of Lithuanian nation, partisans as relevant part of

the nation, retroactive application of penal law.

ROHLENA v. CZECH REPUBLIC (application no. 59552/08, judgment 27 January
2015): the difference between a continuing offence (Dauerdelikt, infraction continue,
reato permanente) and a continuous offence (fortgesetzte Handlung, infraction
continuée, reato continuato); the difference between consecutive or cumulative
sentence (peine cumulée ou peines consécutives), concurrent sentence (peine
confondue ou peines simultanées) and aggregate, consolidated or overall sentence
(peine globale ou peine d’ensemble); broad consensus arising out of a long European
tradition on objective (actus reus) and subjective (mens rea) elements of a continuous

offence.
MAKTOUF AND DAMYANOVIC v. BOSNIA AND HERZEGOVINA

(applications nos. 2312/08 and 34179/08, judgment of 18 July 2013): retroactive

application of lex mitior, general principles of law as source of penal law, arbitrary
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and discriminatory sentencing, arbitrary transfer of case file, principle of natural or

legal judge.
SECTION I JUDGMENT

MATYTSINA v. RUSSIA (application no. 58428/10, judgment of 27 March 2014):
deficient application of a blanket criminal provision, waiver of the statute of

limitations in criminal law.
SECTION Il JUDGMENTS

DILIPAK v. TURKEY (application no. 29680/05, judgment of 15 September 2015):

defamation of State and state organs, Majestatsbeleidigung.

VARVARA v. ITALY (application no. 17475/09, judgment of 29 October 2013): the
State obligation to confiscate the instruments and proceeds of crime, confiscation on

grounds of unlawful land development.

LIUIZA v. LITHUANIA (application no. 13472/06, judgment of 31 July 2012): nulla
poena sine lege stricta in the field of security measures, retroactive application of the

more severe security measure.
HIDIR DURMAZ v. TURKEY (no. 2) (application no. 26291/05, judgment of
24 April 2012): retroactive application of more lenient penal law including to res

judicata cases, delay in the application of a more lenient penal law.

SECTION IV JUDGMENT
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101. ROLA v. SLOVENIA (application nos. 12096/14 and 39335/16, judgment of
4 June 2019): retrospective application of revocation of a licence to act as a judicial
liquidator.

THE RIGHT TO PROTECTION OF FAMILY LIFE
(ARTICLE 8 OF THE CONVENTION)

GRAND CHAMBER JUDGMENTS

102. BIAO v. DENMARK (application no. 38590/10, judgment of 24 May 2016):
discriminatory policy on family reunification of resident foreigners and Danish

nationals of foreign origin living in Denmark.

103. KHOROSHENKO v. RUSSIA (application no. 41418/04, judgment of 30

June 2015): prisoner’s right to family visits.

104. X. v. LATVIA (application no. 27853/09, judgment of 26 November 2013):
the conflict between obligations derived from European Convention on Human Rights
and the obligations derived from the Hague Convention on international child

abduction, the “inchoate” custody right of a non-registered father.
105. KONSTANTIN MARKIN v. RUSSIA (application no. 30078/06, judgment of
22 March 2012): right to parental leave of a serviceman, protection of social rights by

the Convention.

SECTION | JUDGMENT
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106. MARINIS v. GREECE (application no. 3004/10, judgment of 9 October
2014): the principle of prevalence of biological link in paternity and maternity

actions.
SECTION Il JUDGMENTS

107. PONTES v. PORTUGAL (application no. 19554/09, judgment of 10 April
2012): court order for a child to be placed for adoption due to drug addiction of

parents.

108. ASSUNCAO CHAVES v. PORTUGAL (application no. 61226/08, judgment
of 31 January 2012): court order for a child to be placed for adoption due to negligent

behaviour of parents.

109. IYILIK v. TURKEY (application no. 2899/05, judgment of 6 December

2011): paternity presumption of the mother’s spouse.
SECTION IV JUDGMENTS

110. ALEXANDRU ENACHE v. ROMANIA (application no. 16986/12, judgment
of 3 October 2017): ineligibility of the father of a child under the age of one for a stay

of execution of his prison sentence on an equal footing with the mother.

111. BABIARZ v. POLAND (application no. 1955/10, judgment of 10 January
2017): right to divorce, the protection of de facto family life created by one of the
spouses with another third person, unpredictable case law)

THE RIGHT TO PROTECTION OF PRIVATE LIFE
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(ARTILE 8 OF THE CONVENTION)
GRAND CHAMBER JUDGMENTS

112. PARADISO AND CAMPANELLI v. ITALY (application no. 25358/12,

judgment of 24 January 2017): prohibition of remunerated gestational surrogacy.

113. SODERMAN v. SWEDEN (application no. 5786/08, judgment of 12
November 2013): the State obligation to criminalise child pornography, evolutive
interpretation of penal law in accordance with the international law obligations of the
State, right to domestic compensation based directly on a violation of the Convention,

even in the absence of a violation of national law.
SECTION | JUDGMENT
114. SORO v. ESTONIA (application no. 22588/08, judgment of 3 September
2015): registration and public disclosure of former KGB employee as a lustration
measure.

SECTION Il JUDGMENT

115. VARAPNICKAITE-MAZYLIENE v. LITHUANIA (application no.
20376/05, judgment of 17 January 2012): public disclosure of medical data.

SECTION IV JUDGMENTS
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116. RAMADAN v. MALTA (application no. 76136/12, judgment of 21 June
2016): right to citizenship, prohibition of statelessness, revocation of citizenship due

to annulment of false marriage.

117. SZABO AND VISSY v. HUNGARY (application no. 37138/14, judgment of
12 January 2016): mass surveillance for the purpose of national security.

118. BARBULESCU v. ROMANIA (application no. no. 61496/08, judgment of 12
January 2016): employer’s surveillance of the employee’s Internet usage in the
workplace within a private employment relation, termination of employment relation
on the basis of the employee’s intercepted Internet messages, horizontal effect of the

European Convention.

FREEDOM OF CONSCIENCE
(ARTICLE 9 OF THE CONVENTION)

GRAND CHAMBER JUDGMENT

119. HERRMANN v. GERMANY (application no. 9300/07, judgment of 26 June
2012): conscientious objection to hunting, the State obligation to protect animal
“rights”, lawful restrictions of property rights conflicting with the proprietor’s

conscience.

FREEDOM OF RELIGION
(ARTICLE 9 OF THE CONVENTION)

GRAND CHAMBER JUDGMENT
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120. F.G. v. SWEDEN (application no. 43611/11, judgment of 23 March 2016):
criminalisation of apostasy, prohibition du refoulement to a country where apostasy is

criminalised.
SECTION I JUDGMENT

121. KRUPKO AND OTHERS v. RUSSIA (application no. 26587/07, judgment of

26 June 2014): forced dispersal of indoor religious assemblies.
SECTION IV JUDGMENT

122. RELIGIOUS COMMUNITY OF JEHOVAH’S WITNESSES OF KRYVYI
RIH’S TERNIVSKY DISTRICT v. UKRAINE (application no. 21477/10, judgment
of 3 September 2019): State positive obligations with regard to freedom of religion,

failure to grant a lease to the applicant community.
FREEDOM OF SPEECH
(ARTICLE 10 OF THE CONVENTION)
GRAND CHAMBER JUDGMENT
123. MOUVEMENT RAELIEN SUISSE v. SWITZERLAND (application no.
16354/06, judgment 13 July 2012): freedom of speech of a minority in the public

space and with new Internet technologies; protection of political, religious and

commercial speeches.
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SECTION I JUDGMENT

124. TARANENKO v. RUSSIA (application no. 19554/05, judgment of 15 May
2014): freedom of expression and expressive conduct inside the premises of a public
building, which a group of people including the applicant entered without

authorisation.
SECTION Il JUDGMENTS

125. DILIPAK v. TURKEY (application no. 29680/05, judgment of 15 September
2015): defamation of the State and of State organs, Majestatsbeleidigung.

126. DI GIOVANNI v. ITALY (application no. 51160/06, judgment of 9 July
2013): freedom of speech of a judge, procedural shortcomings of disciplinary

proceedings against a judge.

127. YILDIRIM v. TURKEY (application no. 3111/10, judgment of 18 December
2012): collateral blockage of a site hosted on Google sites.

128. DRAKSAS v. LITHUANIA (application no. 36662/04, judgment of 31 July

2012): public disclosure of phone tapping records referring to unlawful exercise of

public functions.

129. FABER v. HUNGARY (application no. 40721/08, judgment of 24 July 2012):

ban of flag with a political meaning used in a public demonstration.

SECTION 111 JUDGMENTS
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130. PRYANISHNIKOV v. RUSSIA (application no. 25047/05, judgment of 10
September 2019): refusal of a film reproduction licence after the authorities had
issued distribution certificates for the films and verified that they were not

pornographic.
SECTION IV JUDGMENTS

131. MAGYAR JETI ZRT v. HUNGARY (application no. 11257/16, judgment of
4 December 2018): vicarious liability of operator of an Internet news portal for

hyperlinks.

FREEDOM OF ASSOCIATION AND ASSEMBLY
(ARTICLE 11 OF THE CONVENTION)

SECTION I JUDGMENTS

132. NAVALNYY AND YASHIN v. RUSSIA (application no. 76204/11,
judgment of 4 December 2014): burden of proof with regard to facts which justify a
restriction on freedom of assembly, protection of “spontaneous assemblies”, freedom

to access and leave a place of assembly.

133. HRVATSKI LIJECNICKI SINDIKAT v. CROATIA (application no.
36701/09, judgment of 27 October 2014): strike demanding that a collective

agreement for the medical and dentistry sector be concluded.

134. PRIMOV AND OTHERS v. RUSSIA (application no. 17391/06, judgment of
12 June 2014): blocking by the police of the demonstrators’ access to the place of
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assembly, violent police dispersal of the demonstration, arrest and detention of

demonstrators.
SECTION Il JUDGMENTS

135. KUDREVICIUS AND OTHERS v. LITHUANIA (application no. 37553/05,
judgment of 26 November 2013): unauthorised blocking of three highways during
two days by farmers’ demonstration against the government agricultural policy,

conviction of the demonstration leaders.

136. VONA v. HUNGARY (application no. 35943/10, judgment of 9 July 2013):

dissolution of a racist association.

137. ASSOCIATION RHINO AND OTHERS v. SWITZERLAND (application no.
48848/07, judgment of 11 October 2011): dissolution of a squatters’ association.

SECTION IV JUDGMENT
138. CHERNEGA AND OTHERS v. UKRAINE (application no. 74768/10,
judgment of 18 June 2019): violent action of private security and police force actions
towards protestors.
THE RIGHTS OF REFUGEES, MIGRANTS AND ALIENS

GRAND CHAMBER JUDGMENTS

139. S.J. v. BELGIUM (application no. 70055/10, judgment of 19 March 2015):

expulsion of terminally ill foreigner.
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140. DE SOUZA RIBEIRO v. FRANCE (application no. 22689/07, judgment of 13
December 2012): expulsion of undocumented foreign migrant.

141. HIRSI JAMAA AND OTHERS v. ITALY (application no. 27765/09,
judgment of 23 February 2012): collective refoulement of refugees, “push-back”
operation on the high seas.

SECTION Il JUDGMENTS

142. VASQUEZ v. SWITZERLAND (application no. 1785/08, judgment of 26
November 2013): administrative expulsion of foreigner convicted of a sexual crime,
although criminal court suspended expulsion, presumption of danger for public

security based on decisions of dismissal of criminal proceedings.

143. KISSIWA KOFFI v. SWITZERLAND (application no. 38005/07, judgment of
15 November 2012): expulsion of a foreign citizen convicted of a crime of drug

trafficking.

144, SHALA v. SWITZERLAND (application no. 52873/09, judgment of 15
November 2012): expulsion of a foreign citizen convicted of several crimes of minor

gravity.

145, YOH-EKALE MWANJE v. BELGIUM (application no. 10486/10, judgment
of 20 December 2011): expulsion of terminally ill foreigner without possibility of

treatment in the destination country.

SECTION 111 JUDGMENT
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146. ZAKHARCHUK v. RUSSIA (application no. 2967/12, judgment of 17
December 2019): expulsion of foreign, young citizen convicted of grievous bodily

harm.
SECTION IV JUDGMENTS

147. M. A. v. LITHUANIA (application no. 59793/17, judgment of 11 December
2018): jurisdiction at land borders, immediate refusal and return of asylum seekers at

land borders.

148. ABDULLAHI ELMI AND AWEYS ABUBAKAR v. MALTA (applications
nos. 25794/13 and 28151/13, judgment of 22 November 2016): the trend to

crimmigration, detention of asylum-seekers.

149. RAMADAN v. MALTA (application no. 76136/12, judgment of 21 June
2016): the right to citizenship, prohibition of statelessness, revocation of citizenship

due to annulment of false marriage.

RIGHT TO AN EFFECTIVE REMEDY
(ARTICLE 13 OF THE CONVENTION)

150. JANUSKEVICIENE V. LITHUANIA (application no. 69717/14, judgment of

3 September 2019): difference from objection of non-exhaustion of domestic

remedies.

PROHIBITION OF DISCRIMINATION
(ARTICLE 14 OF THE CONVENTION)
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GRAND CHAMBER JUDGMENTS

151. KHAMTOKHU AND AKSENCHIK v. RUSSIA (applications nos. 60367/08
and 961/11, judgment of 24 January 2017): indirect discrimination of male offenders
aged between 18 and 65, prohibition of life imprisonment for female, elderly and
juvenile offenders, the State obligation to “level up” in case of false positive

discrimination based on sex and age.

152. LUPENI GREEK CATHOLIC PARISH AND OTHERS v. ROMANIA
(application no. 76943/11, 29 November 2016): forced transfer of property from the
Greek Catholic Church to the Orthodox Church, redistribution of property, duty of

neutrality of the State, lack of legal certainty, discrimination of religious minority.

153. BIAO v. DENMARK (application no. 38590/10, judgment 24 May 2016):
indirect discrimination based on length of Danish nationality or on “race” or ethnic
origin, family reunification requirements for resident foreigners and Danish nationals

of foreign origin living in Denmark.

154, VALLIANATOS AND OTHERS v. GREECE (applications no. 29381/09 e
no. 32684/09, judgment of 7 November 2013): indirect discrimination of same sex
couples based on their sexual orientation, right to enter into “civil union” contract

only for heterosexual couples, legislative omission.

155. FABRIS v. FRANCE (application no. 16574/08, judgment of 7 February
2013): direct discrimination of children born out of wedlock in inheritance law.
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156. HERRMANN v. GERMANY (application no. 9300/07, judgment of 26 June
2012): direct discrimination between owners of big and small plots of land with
regard to the legal obligation to tolerate hunting by third persons in their land.

157. KONSTANTIN MARKIN v. RUSSIA (application no. 30078/06, judgment of
22 March 2012): indirect discrimination of servicemen based on their sex and their
professional status, right to parental leave only for servicewomen and women and

men outside the military.
SECTION Il JUDGMENTS

158. ALTINAY v. TURKEY (application no. 37222/04, judgment of 9 July 2013):

discrimination of students of vocational schools in access to the university.

159. RAVIV v. AUSTRIA (application no. 26266/05, judgment of 13 March

2012): discrimination of Holocaust victim in entitlement to a social pension.
SECTION IV JUDGMENT

160. ALEXANDRU ENACHE v. ROMANIA (application no. 16986/12, judgment
of 3 October 2017): ineligibility of the father of a child under the age of one for a stay

of execution of his prison sentence on an equal footing with women.

INFRINGEMENT PROCEEDINGS
(ARTICLE 46 OF THE CONVENTION)

161. MAMMADOV v. AZERBAIJAN (application no. 15172/13, judgment of 29

May 2019): powers of the Committee of Ministers in infringements proceedings.
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THE RIGHT TO PROPERTY
(ARTICLE 1 OF PROTOCOL 1)

SECTION I JUDGMENT

162. MORENO DIAZ PENA AND OTHERS v. PORTUGAL (application no.
44262/10, judgment of 4 June 2012): the Court as a fourth instance, interpretation of

contract.

SECTION Il JUDGMENTS

163. PIOTRAS BOGDEL v. LITHUANIA (application no. 41248/06, judgment of
26 November 2013): disproportionate annulment of erroneous administrative contract

with bona fide private party.

164. VARVARA v. ITALY (application no. 17475/09, judgment of 29 October
2013): disproportionate confiscation on grounds of unlawful land development.

SECTION IV JUDGMENT

165. MORENO DIAZ PENA AND OTHERS v. PORTUGAL (application no.
44262/10, judgment of 4 June 2019): compensation for expropriation.

166. ALBERT AND OTHERS v. HUNGARY (application no. 5294/14, judgment
of 29 January 2019): State control over banks, interference with the substance of the

shareholders’ rights.
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167. KONYV-TAR KFT AND OTHERS v. HUNGARY (application no.
21623/13, judgment of 16 October 2018): de facto State monopoly in the schoolbook

distribution market, loss of clientele as deprivation of a possession.

168. S.C. SERVICE BENZ COM S.R.L. v. ROMANIA (application no. 58045/11,
judgment of 4 July 2017): vicarious liability, confiscation of property belonging to

persons other than the offender.

THE RIGHT TO EDUCATION
(ARTICLE 2 OF PROTOCOL 1)

SECTION Il JUDGMENTS

169. ALTINAY v. TURKEY (application no. 37222/04, judgment of 9 July 2013):

right to vocational education.

170. TARANTINO AND OTHERS v. ITALY (applications nos. 25851/09,
29284/09 e 64090/09, judgment of 2 April 2013): right to university education, the
four freedoms which compose the university autonomy, numerus clausus in public

and private universities.

THE FREEDOM OF MOVEMENT
(ARTICLE 2 OF PROTOCOL 4)

GRAND CHAMBER
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171. GARIB v. THE NETHERLANDS (application no. 43494/09, judgment of 6
November 2017): gentrification of cities, temporary restriction on choosing residence

in inner-city district for people dependent on social benefits.

172. DE TOMMASO v. ITALY (application no. 43395/09, judgment of 23

February 2017): house arrest for the purpose of criminal prevention.

THE PROHIBITION OF BIS IN IDEM
(ARTICLE 4 OF PROTOCOL 7)

GRAND CHAMBER JUDGMENTS

173. MIHALACHE v. ROMANIA (application no. 54012/10, judgment of 8 July
2019): res judicata of prosecutorial decisions, competent authority to acquit or

convict, determination as to the merits of the case, finality of the decision.

174. A. and B. v. NORWAY (application nos. 24130/11 and 29758/11, judgment of
15 November 2016): ne bis in idem as a principle of customary international law in
the modality of the “exhaustion-of-procedure principle” (Erledigungsprinzip) but not
in the modality of the “accounting principle” (Anrechnungprinzip), administrative
offences and criminal policy a deux vitesses, tax penalties as a criminal policy

instrument, combination of administrative and criminal penalties.
SECTION Il JUDGMENT

175. GRANDE STEVENS AND OTHERS v. ITALY (applications nos. 18640/10,
18647/10, 18663/10, 18668/10 and 18698/10, judgment of 4 March 2014): ne bis in
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idem effect of conviction of an administrative offence in subsequent criminal

proceedings.

Strasbourg, March 2020.
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Jesus Gulléon Rodriguez, Presidente
Maria Luisa Segoviano Astaburuaga
Rosa Maria Virolés Pifiol

Lourdes Arastey Sahun

Antonio V. Sempere Navarro

En Madrid, 4 de abril de 2020.
Es Ponente el Excmo. Sr. D. Antonio V. Sempere Navarro

HECHOS Y ANTECEDENTES

PRIMERO.- Mediante escrito fechado el 1 de abril de 2020 y recibido en
este Tribunal el dia 2, la Procuradora de los Tribunales D? Ana de la Corte
Macias, actuando en nombre y representacion del SINDICATO UNIFICADO DE
POLICIA (SUP), asistida por el Letrado Don Samuel Serrano Gonzalez, ha
presentado ante esta Sala Cuarta demanda de impugnacion de acto
administrativo, en la que incluye solicitud de medidas cautelares, dirigida contra
el Ministerio de Trabajo y el Ministerio de Sanidad.

SEGUNDO.- En dicho escrito se precisa que es objeto de impugnacion
el “Procedimiento de actuacion para los servicios de prevencion de riesgos”,
elaborado por el Ministerio de Trabajo en colaboracion con el Ministerio de
Sanidad de fecha 30 de marzo de 2020. En dicho documento, aportado como
anexo, se establece una clasificacion de “los diferentes escenarios de riesgo en
los que se pueden encontrar los trabajadores”: exposicion de riesgo (el mas
necesitado de proteccion), exposicidon de bajo riesgo (intermedio) y “baja
probabilidad de exposicion” [“trabajadores que no tienen atencion directa al publico o, si la
tienen, se produce a mas de dos metros de distancia, o disponen de medidas de proteccion
colectiva que evitan el contacto (mampara de cristal, separacidn de cabina de ambulancia, etc.)].

TERCERO.- La demanda solicita que declaremos “la disconformidad a
derecho del acto administrativo que elabora el Procedimiento de Actuacion
para los servicios de Prevencidén de Riesgos Laborales frente a la exposicion al
SARS-COV-2". En particular, interesa que declaremos que los funcionarios de
la Policia Nacional son “colectivo de exposicion de riesgo” o, subsidiariamente,
colectivo “de exposicion de bajo riesgo”.

CUARTO.- Como medida cautelar inaudita parte, previa invocacién del
articulo 733 LEC y del art. 79 LRJS, interesa que anticipemos la decision
resefiada pues careceria de sentido que asi se hiciera mediante sentencia, con





el riesgo de que recayera ya finalizado la situacion de alarma sanitaria
existente.

QUINTO.- Mediante Providencia de esta Sala, fechada el 3 de abril
pasado, se acordd conceder al Sindicato Unificado de Policia, a los Ministerios
demandados (Ministerio de Trabajo y Economia Social; Ministerio de Sanidad)
y al Ministerio Fiscal el plazo comun de una audiencia para que manifiesten
cuanto consideren pertinente respecto de la competencia de esta Sala en el
presente procedimiento.

En respuesta a la dicha Providencia, la Abogacia del Estado ha
manifestado que, a su criterio, la Sala de lo Social del Tribunal Supremo
“carece de competencia funcional para conocer de la demanda presentada por
la representacion del Sindicato Unificado de Policia”.

La representante del Ministerio Fiscal ante esta Sala Cuarta concluye
que “siendo el documento controvertido un protocolo para la actuaciéon de los
servicios de prevencion de riesgos laborales de las empresas frente a la
exposicion de sus trabajadores al coronavirus, dandoles una serie de
recomendaciones, revisables ademas en funcién de la evolucién del virus,
consensuado entre organismos publicos dependientes de los Ministerios de
Trabajo y Sanidad y diversas sociedades y asociaciones civiles, no puede
entenderse que el mismo tenga la naturaleza juridica de un acto administrativo
del Gobierno, y por ello, pueda ser impugnado ante esa Sala en virtud de lo
dispuesto en el art. 9 a) LRJS”.

Por su lado, el Sindicato demandante insiste en su demanda y considera
que no existe otro érgano judicial con competencia sobre el tema.

RAZONAMIENTOS JURIDICOS

PRIMERO.- Cuestidon suscitada.

Al precisar su objeto, el escrito promotor del procedimiento lo identifica
como “la elaboracion realizada por el Ministerio de Trabajo (Instituto Nacional
de Seguridad y Salud en el Trabajo) y el Ministerio de Sanidad de fecha 20 de
marzo de 2020”. Al identificar el procedimiento a seguir expone que se trata de
“‘una materia de Seguridad Social”, “una demanda de impugnacién de un acto
administrativo”.

Asimismo, el escrito afirma la competencia de esta Sala Cuarta con
fundamento en el art. 9° LRJS “al tratarse de una resolucion emanada del
Ministerio de Trabajo y del Ministerio de Sanidad”.

SEGUNDO.- Necesidad de examinar nuestra propia competencia
A) Pese a la celeridad que el tema requiere (al interesarse medidas
“cautelarisimas”), asi como a su conexidon con derechos constitucionales (se
invoca una extraordinaria y urgente necesidad; se demanda proteccion
inherente al derecho a la vida y a la integridad fiscal) y el estado de alarma que
esta transitoriamente vigente (RD 463/2020 de 14 de marzo y concordantes),





es evidente que debemos actuar conforme a las exigencias del Estado de
Derecho. Ciertamente, la Constitucion garantiza el derecho a la tutela judicial
(art. 24.2) y lo que ahora se suscita no es una excepcion. Ahora bien, los
articulos 117.2 (“El ejercicio de la potestad jurisdiccional en todo tipo de procesos, juzgando

y haciendo ejecutar lo juzgado, corresponde exclusivamente a los Juzgados y Tribunales
determinados por las leyes, segun las normas de competencia y procedimiento que las mismas
establezcan”) y 117.3 (“Los Juzgados y Tribunales no ejerceran mas funciones que las
sefaladas en el apartado anterior y las que expresamente les sean atribuidas por ley en
garantia de cualquier derecho”) deben ser en todo momento respetados.

B) En correspondencia con ello, el articulo 5° de la LRJS (“Apreciacion
de oficio de la falta de jurisdiccion o de competencia”) dispone lo siguiente:

1. Si los 6rganos jurisdiccionales apreciaren la falta de jurisdiccién o de competencia

internacional, o se estimaren incompetentes para conocer de la demanda por razén de

la materia, del territorio o de la funcién, dictaran auto declarandolo asi y previniendo al

demandante ante quién y cémo puede hacer uso de su derecho.

[...]

3. La declaracion de oficio de la falta de jurisdiccién o de competencia en los casos de
los dos parrafos anteriores requerira previa audiencia de las partes y del Ministerio
Fiscal en plazo comun de tres dias.

C) Como queda expuesto, por entender que podriamos estar ante
materia respecto de la que esta Sala Cuarta careciese de competencia se abrid
el tramite de alegaciones e Informe al respecto, de acuerdo con el articulo 5.3
LRJS y preceptos concordantes. Mediante el presente Auto resolvemos tales
dudas. Digamos ya que nuestra conclusion es que esta Sala Cuarta carece de
competencia para pronunciarse sobre cuanto se nos solicita.

TERCERO.- Normas que delimitan nuestra competencia.

A) En concordancia con los mandatos constitucionales, el articulo 59
LOPJ dispone que “La Sala de lo Social del Tribunal Supremo conoceré de los recursos de
casacion y revisién y otros extraordinarios que establezca la ley en materias propias de este
orden jurisdiccional”.

B) Asimismo, el articulo 2.e) de la LRJS prescribe que los 6rganos de

este orden conocen de las cuestiones litigiosas que se promuevan “Para
garantizar el cumplimiento de las obligaciones legales y convencionales en materia de
prevencion de riesgos laborales, tanto frente al empresario como frente a otros sujetos
obligados legal o convencionalmente, asi como para conocer de la impugnacion de las
actuaciones de las Administraciones publicas en dicha materia respecto de todos sus
empleados, bien sean éstos funcionarios, personal estatutario de los servicios de salud o
personal laboral, que podran ejercer sus acciones, a estos fines, en igualdad de condiciones
con los trabajadores por cuenta ajena, incluida la reclamacién de responsabilidad derivada de
los dafos sufridos como consecuencia del incumplimiento de la normativa de prevencion de
riesgos laborales que forma parte de la relacién funcionarial, estatutaria o laboral; y siempre sin
perjuicio de las competencias plenas de la Inspeccion de Trabajo y Seguridad Social en el

ejercicio de sus funciones”.





C) Finalmente, el articulo 9° de la LRJS, acertadamente invocado por el
sindicato demandante, establece que la Sala de lo Social del Tribunal Supremo

conocera “en unica instancia de los procesos de impugnacion de actos de Administraciones
publicas atribuidos al orden jurisdiccional social cuando hayan sido dictados por el Consejo de
Ministros”.

D) Recordemos que la atribucion competencial en cuestiones atinentes a
la impugnacién de actos administrativos en materia laboral se ha realizado por
la LRJS siguiendo la atribucion de competencia efectuada por la LRJCA. El
contenido de los distintos preceptos de esta norma referentes a la competencia
ha de proyectarse sobre la competencia de los distintos 6rganos del orden

jurisdiccional Social. La exposicion d emotivos asi lo subraya (“Se regula
especificamente una nueva modalidad procesal, a partir de una demanda contencioso-laboral
analoga al recurso contencioso-administrativo anteriormente tramitado en dicho orden
jurisdiccional, que sirve de cauce a la impugnacion de los actos administrativos en materia

laboral”).

E) A la vista de cuanto antecede, podemos concluir que para que
podamos pronunciarnos sobre el litigio es preciso que: 1°) Se aborde una
materia propia del orden social de la jurisdicciéon. 2°) Estemos ante un acto
administrativo. 3°) El referido acto proceda del Consejo de Ministros.

No desconocemos el trastocamiento de competencias que comporta la
declaracion del estado de alarma mediante RD 463/2020 y la consideracion
que posee el Ministro de Sanidad como “autoridad delegada competente” (ar.
4.2), bien que “a los efectos del estado de alarma la autoridad competente sera
el Gobierno” (art. 41). Por tanto, si el Ministro de Sanidad adopta un acto
administrativo durante este tiempo deberemos plantearnos su encaje en el
articulo 9°, como excepcion.

CUARTO.- Examen de la materia litigiosa.

La demanda insiste en el derecho a la seguridad y salud laboral del
colectivo representado. Ninguna duda nos cabe al respecto.

Los iniciales términos excluyentes de la Ley de Prevencidon de Riesgos
Laborales respecto de la Policia (art. 3.2) fueron prontamente censurados por
la STJUE de 12 de enero de 2006 (C-132/04), bien que distinguiendo entre sus
funciones ordinarias y extraordinarias, y provocando la aprobacion del RD
2/2006, de 16 de enero, por el que se establecen normas de prevencion de
riesgos laborales en la actividad de los funcionarios del Cuerpo Nacional de
Policia.

Por tanto, al menos indiciariamente, convenimos con los demandantes
en que han suscitado una cuestion sobre materia propia de este orden
jurisdiccional. Examinemos, por tanto, el resto de requisitos, comenzando por el
de la responsabilidad funcional o autoria del documento.





QUINTO.- Autoria del “Procedimiento” parcialmente impugnado.

A) El “Procedimiento de actuacién” contra el que se dirige la demanda
aparece como un conjunto de “recomendaciones” o criterios de y para los
Servicios de Prevencion, que “estan llamados a cooperar con las autoridades

sanitarias”. Consta que ha sido coordinado por la Subdireccion General de
Sanidad Ambiental y Salud Laboral. Direccion General de Salud Publica, Calidad e
Innovacion, en el seno de la “Ponencia de Salud Laboral de la Comisién de Salud
Publica del CISNS”.

Asimismo, los créditos del documento dan cuenta de que han

participado en su redaccién numerosas organizaciones:
Ministerio de Trabajo y Economia Social. Instituto Nacional De Seguridad y
Salud en el Trabajo (INSST).
Centro Nacional de Medios de Proteccion (CNMP).
Ministerio de Trabajo y Economia Social. Inspeccién de Trabajo y Seguridad
Social (ITSS).
Sociedad Espafiola de Medicina y Seguridad en el Trabajo (SEMST).
Asociacion Espafiola de Especialistas en Medicina del Trabajo (AEEMT).
Asociacién Nacional de Medicina del Trabajo en el Ambito Sanitario
(ANMTAS). Sociedad Espafiola de Salud Laboral en la Administracién Publica
(SESLAP). Federacion Espafiola de Enfermeria del Trabajo (FEDEET).
Asociacidon de Especialistas en Enfermeria del Trabajo (AET).
Comisiones Obreras (CCOO).
Union General de Trabajadores (UGT).
Asociacion Nacional de Servicios de Prevencién Ajenos (ASPREN).
Servicios de Prevencién Ajenos ASPA-ANEPA.
B) Basta cuanto antecede para concluir que en modo alguno puede
identificarse al Consejo de Ministros como la autoridad que avala, aprueba o
respalda el documento.

El articulo 98.1 CE prescribe que “El Gobierno se compone del Presidente, de
los Vicepresidentes, en su caso, de los Ministros y de los demas miembros que establezca la
ley”.

La Ley 50/1997 de 27 noviembre, el Gobierno, regula en su articulo
quinto el “Consejo de Ministros” y lo define como “6rgano colegiado del
Gobierno”. Esa misma Ley, en su articulo 1.1 prescribe que °
compone del Presidente, del Vicepresidente o Vicepresidentes, en su caso, y de los Ministros”,
mientras que en el numero 3 precisa que “Los miembros del Gobierno se retinen en

Consejo de Ministros y en Comisiones Delegadas del Gobierno™.

‘el Gobierno se

C) A la vista de cuanto antecede, es evidente que el Consejo de
Ministros, en cuanto tal, en ningun momento aparece como impulsor,
encauzador, promotor o, mucho menos, como autor del Documento cuya
impugnacién parcial se nos solicita.

D) Paro tampoco estamos ante un acto del Ministro de Sanidad que
pueda identificarse como propio del Consejo de Ministros al amparo de la
delegaciéon mas arriba resefiada.





El Ministerio de Sanidad (no el Ministro) aparece como coordinador del
referido documento; no solo intervienen organismos publicos colaborando en él
sino también otros de planta privada (incluso agentes sociales). Y tampoco
cabe pensar que la intervencion de varios Ministerios comporta que esta
haciéndolo el Gobierno; la Ley 50/1997 es contundente al respecto: como
maximo, se trataria de una Comisién Delegada, con independencia de que las
mismas han de ser formalmente creadas mediante Real Decreto (art. 6.1 de la
Ley 50/1997) y en este caso no aparece que haya sucedido.

Pero es que no hay acto formal alguno que podamos identificar como
emanado del Consejo de Ministros, de una Comision Delegada o del Ministro
de Sanidad (supuesto en que, como sucede con las multiples o6rdenes
Ministeriales dictadas al amparo de la declaracién del estado de alarma, podria
incluso, en hipotesis, plantearse si estaba actuando como Consejo de Ministros
de emergencia”). Se trata de un documento sui géneris, en el que aparecen
rasgos de didlogo social, de aportaciones técnicas y de experiencias
comparadas.

Adicionalmente, como expone el Abogado del Estado, el Documento de
referencia es la continuacion de otros previos, que estan siendo elaborados por
las entidades ya mencionadas a fin de afrontar, de manera dinamica, el
conjunto de problemas suscitados por la pandemia del COVID19 en el ambito
de los Servicios de Prevencion de Riesgos Laborales.

En consecuencia, debemos concluir que esta Sala carece de
competencia funcional tanto para pronunciarse sobre la solicitud de medida
cautelar (sin audiencia) cuanto para responder a la peticion de fondo.

E) Respondiendo a las observaciones del SUP, digamos que de
seguirse su tesis (que no es competente la Audiencia Nacional), resultaria que
la Sala Cuarta del TS es la competente para conocer de todas las demandas y
medidas cautelares en materia de prevencion de riesgos laborales contra la
Administracion Publica -excepto las atribuidas a los Juzgados de lo Social,
articulo 6.2 a) LRJS- ya que el articulo 7 LRJS tampoco establece de forma
expresa la competencia de las Salas de lo Social de los TSJ para conocer de
las cuestiones contempladas en el articulo 2 e) LRJS.

Desde luego, no es tal el disefio de la LRJS, ni el de la norma procesal
en que se inspira.

SEXTO.- Ontologia del documento impugnado.

A) El articulo 5.1 de la LRJS prescribe que si los 6rganos jurisdiccionales
se estimaren incompetentes para conocer de la demanda por razén de la
materia, del territorio o de la funcién, dictaran auto declarandolo asi y
previniendo al demandante ante quién y cdmo puede hacer uso de su derecho.

Para dar cumplida cuenta a ese mandato, precisamente, hemos
despejado ya en los apartados precedentes qué tipo de pretension material se
esta ejerciendo (una correspondiente a este orden social) y si la autoria la





situaba dentro de nuestra competencia funcional (con respuesta negativa, al no
emanar del Consejo de Ministros).

B) Afrontemos ahora la naturaleza del Documento frente a que se
reclama. Los demandantes entienden que es un “acto administrativo”.

La Ley 39/2015, de 1 de octubre, del Procedimiento Administrativo
Comun de las Administraciones Publicas dispone que los actos administrativos
“se produciran por el érgano competente ajustandose a los requisitos y al procedimiento
establecido” y que, con caracter general, “se produciran por escrito a través de medios
electrénicos, a menos que su naturaleza exija otra forma mas adecuada de expresion y
constancia”.

C) Dado el modo en que se ha elaborado y la forma en que se da a
conocer, no parece que estemos ante un acto administrativo que se ajuste a lo
que ello significa, sino ante diversas actuaciones que finalizan en el Documento
de referencia. La demanda, por consiguiente, no debiera dirigirse unicamente
frente a los érganos publicos que han participado en su redaccion, sino también
frente al resto de ellos.

D) El articulo 8.1 LRJS prescribe que “la Sala de lo Social de la
Audiencia Nacional conocera en unica instancia, de los procesos sobre las
cuestiones a que se refieren las letras f), g), h), j), k) y ) del articulo 2 cuando
extiendan sus efectos a un ambito territorial superior al de una Comunidad
Auténoma”.

Pues bien, en el apartado f) se contempla la “tutela de los derechos de
libertad sindical, huelga y demas derechos fundamentales y libertades ptblicas, incluida
la prohibicion de la discriminacion y el acoso, contra el empresario o terceros
vinculados a éste por cualquier titulo, cuando la vulneracion alegada tenga conexion
directa con la prestacion de servicios”. Adicionalmente, si se entendiere que asi lo
aconseja la peculiar indole del comento cuestionado, podria pensarse en que el conflicto
colectivo es la modalidad procesal adecuada..

En todo caso, sea cual fuere la modalidad procesal activada (lo que no
corresponde decidir a los o6rganos jurisdiccionales), al tratarse de una
pretension respecto de recomendaciones que proyectan su voluntad sobre todo
el territorio nacional, corresponde a la referida Sala de lo Social de la Audiencia
Nacional su conocimiento.

SEPTIMA.- Resolucion.

La Sala es consciente de la emergencia en que nos encontramos y
también de la labor decisiva que para afrontarla estan realizando
especialmente los profesionales afectados por esta demanda. Tampoco
desconoce que deben contar con todos los medios necesarios para que su
actividad, valiosisima, se desarrolle preservando su propia integridad fisica y
salud. Y coincide en que se han de hacer cuantos esfuerzos sean posibles para
que asi sea.





Sin embargo, la necesidad de atenernos a las exigencias
constitucionales sobre ejercicio de las propias competencias, y no de otras, nos
obligan a rechazar el examen tanto de las medidas cautelares interesadas
cuanto de la peticion principal de referencia. Dando cumplimiento a los
mandatos constitucionales y legales referenciados, por todo lo dicho,

LA SALA ACUERDA:

1°) Declarar su falta de competencia funcional para conocer de la
demanda presentada por el Sindicato Unificado de Policia contra los Ministerios
de Trabajo y Economia Social y de Sanidad), asi como sobre la solicitud de
medida cautelar que contiene.

2°) Indicar al Sindicato demandante que, de conformidad con los
articulos 2° y 8° de la Ley Reguladora de la Jurisdiccion Social, podra
formalizar sus pretensiones ante la Sala de lo Social de la Audiencia Nacional.

3°) Contra el presente Auto, de conformidad con el articulo 186.2 LRJS,
cabe recurso de reposicion ante esta Sala Cuarta
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ASSUNTO  Estado de Emergéncia DATA:  20-03-2020

DIVULGACAO N.° 81/2020

Exmo/a. Senhor/a

Juiz/a de Direito,

Por ordem de Sua Exceléncia o Sr. Vice-Presidente do CSM leva-se ao conhecimento de

Vossas Exceléncias o seguinte:
Considerando:

1) O actual estado de emergéncia em matéria de saude publica (pandemia) decretado pela
Organizagdo Mundial de Saude, em razédo da propagacdo de infeccdes do aparelho respiratorio

de origem viral, causadas pelo agente Coronavirus (SARS-Cov-2 e COVID19);

2) As recomendacdes daquela organizacao, o teor do Despacho 2836-A/2020, de 2.3.2020, dos
Gabinetes das Ministras da Modernizacdo do Estado e da Administracdo Publica, do Trabalho,
Solidariedade e Seguranga Social e da Saude, as orientacdes da Direcgdo Geral da Saude (DGS),
especialmente a Orientacdo 6/2000, de 26.2.2020, e a da Direccdo Geral da Administracdo da

Justica (DGAJ), concretamente de 2.3.2020;

3) O evoluir da situacdo nos Tribunais, no que concerne aos receios de propagacdo e
contagio por este virus, tanto por parte dos Magistrados Judiciais, como por parte de outros

intervenientes;

4) No dia 18 de Margo de 2020 foi decretado o estado de emergéncia em Portugal, através do

Decreto do Presidente da Republica n°. 14-A/2020, de 18/03;

5) Através de Resolucdo do Conselho de Ministros n°. XXII/2020, datada de 18/03/2020, foram

estabelecidas medidas excepcionais durante a vigéncia do estado de emergéncia;

6) A Lei n° 1-A/2020, de 19/03/2020, estabelece medidas excepcionais e temporarias de
resposta a situacdo epidemioldgica provocada pelo coronavirus SARS-CoV-2 e da doencga COVID-

19, cujo artigo 7° regula prazos e diligéncias processuais, no ambito dos processos e
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procedimentos, que corram termos, entre outros, nos tribunais judiciais, que havera que ter em

consideracao;
O CSM adopta as seguintes medidas excepcionais de gestao:

1 - Nos Tribunais Judiciais de 1* Instancia deverdo ser realizados os actos processuais e
diligéncias nos quais estejam em causa direitos fundamentais, sem prejuizo da possibilidade de
realizacdo do demais servico a cargo dos Srs. Juizes (as) que possa ser assegurado remotamente,

tais como:

a) — Todo o servigo urgente resultante do decretamento da situacdo de estado de

emergéncia, previsto no D.L. °. 44/86 de 30 de Setembro;
b) - Todo o servico urgente referido no artigo 36° n°. 2 da LOSJ;

c) - Diligéncias processuais relativas a menores em risco ou tutelares educativos de natureza

urgente;

d) - Diligéncias/julgamentos de arguidos detidos ou presos, em respeito pelas
recomendacotes das autoridades de saude, ou indispensaveis a garantir a liberdade das pessoas,
ali se incluindo o julgamento de arguidos privados da liberdade e mediante um juizo de
proporcionalidade que tenha em linha de conta o tempo de privacdo da liberdade, os prazos de

duracdo da medida de coaccdo aplicada e as necessidades de seguranca sanitaria;

e) - Todas as demais diligéncias ou actos processuais, de qualquer jurisdi¢do, que os Exmos.
Senhores Magistrados Judiciais, no seu prudente arbitrio, entendam dever ser realizadas nas
quais possam estar em causa direitos fundamentais ou sejam destinadas a evitar dano

irreparavel.

2. Sem prejuizo das situagdes em que a audigdo presencial de pessoas ou a producdo de
meios de prova se revele essencial para a descoberta da verdade material ou a justa composicdo
do litigio, todas essas diligéncias deverdo ser asseguradas, preferencialmente por
videoconferéncia, videochamada ou outro meio de comunicacdo a distdncia, pelos respectivos
Senhores Juizes titulares ou, em caso de impedimento, de acordo com as regras inerentes as

substituicdes legais em vigor em cada comarca.

3. O plano de turnos referido no plano de contingéncia apenas serd accionado quando nao
seja possivel o recurso as regras sobre substituigdes legais, excepto nas férias judiciais da Pascoa,

sabados ou feriados, nos quais vigorara o regime de turnos ja estabelecido.

4. Todo o restante servigo a cargo dos Senhores Magistrados Judiciais podera ser assegurado

pelos mesmos remotamente, designadamente através do sistema VPN.
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5. Informam-se os Srs. Juizes que, conforme resulta da referida Resolugdo do Conselho de
Ministros n°. XXII/2020, datada de 18/03/2020, ponto 3, alinea k), as deslocacdes por parte de
pessoas portadoras de livre-transito, emitido nos termos legais, no exercicio das respectivas
funcbes ou por causa delas, como é o caso dos Srs. Juizes, através do respectivo cartdo de

identificacdo emitido pelo CSM, podem circular na via publica.

6. Mantém plena actualidade o que resulta dos planos de contingéncia dos tribunais de 12
instancia (Divulgacdo n°. 59/2020, de 04/03/2020) e especificos de cada Comarca, elaborados
pelos Exmos. Sts. Juizes Presidentes de Comarca e sempre que se mostrar necessario, devera ser
accionado o plano de contingéncia especifico de cada Comarca, elaborado pelos Exmos. Senhores

Presidentes de Comarca, no que concerne ao servi¢o de turno.

7. Finalmente, refere-se que quaisquer outras duvidas que possam surgir deverdo ser

esclarecidas junto dos Juizes Presidentes de Comarca e do CSM.

Com os melhores cumprimentos,

Ana Cristina Assinado de forma digital por Ana Cristina
Di Ch bel Dias Chambel Matias

1as ambe 6e68e02e1322195506€98504584€9c940f88f0e0
Matias Dados: 2020.03.20 16:55:00

Juiz Secretaria
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