Introducéo

A ideia de legitimidade surge no discurso polititao Europa Ocidental como
palavra de ordem de for¢as contrarrevoluciondfiaggoverno do povo ou pelo povo, ao
qual amiude se referiam como tirania da maiorace®narios de Norte a Sul opunham
a legitimidade das velhas linhagens monarquicagdo(edavia, a ideia se desvinculou
de tal origem. Ao longo do século XIX, brotam nag@e legitimidade politica com
pontos de referéncia outros que nédo o sangueadagitimidade de uma classe social
especifica; de uma certa elite intelectual ou delider extraordinario; de uma dada
nacdo, etnia ou raca; de uma missdo civilizadan&re eoutras. A multiplicacdo de
acepcoes — ndo raras vezes opondo-se mutua e dibnegite — acaba por conferir ao
conceito um sentido assaz lato. Por legitimidadsaa entender-se, com efeito, a alusado
a um direito superior e incontestavel, que pobsiustentaria e justificaria a vigéncia da
autoridade politica e a obediéncia generalizada Ilneeé devida. EnEconomia e
SociedadeMax Weber da voz a esse entendimento abrangertdenteito, ao remeter o
problema da legitimidade para a questdo dos «fuedts Ultimos da validade da

dominagdok

Por outro lado, a disseminagdo de noc¢les alteasate legitimidade politica
surge também como inequivoco indicio de crise.sAl&@mera emergéncia da questao
como objecto de debate e contestacdo conpttusesinal de perturbacdo fundamental.
Em boa verdade, em tempos de normalidade, os jpidsdbasilares da ordem politica,
longe de serem debatidos publica e abertamentmapecem sob a espuma dos dias,
orientando tacitamente a accdo de individuos e ogruftsta desocultacdo dos
sustentaculos ultimos da autoridade politica, @uogeiestionamento por multiplas visdes
tantas vezes mutuamente exclusivas, é certamendeitprda moderna dissolugdo dos
marcadores de certeza tradicionais, escorados eoegpdes teocéntricas da existéncia
humana. Mas ela resulta também de um socobrar darmeilusédo iluminista que por
momentos se julgara capaz de fornecer alternagivaliente estavel e duradoura. A
elucidacdo da crise europeia da legitimidade palitorca-nos, pois, a distinguir duas
modernidades — uma modernidade primeva marcadapgfismo antropoldgico; uma

1 Max Weber,Economy and SocietBerkeley, Los Angeles e Londres, University ofif@enia Press,
1978, p. 953: «the ultimate grounds of the validitya domination» (énfase original omitida).



modernidade tardia, de contornos crepuscularesactesizada pela crescente

autorreflexividade — e a situa-la explicitamentesegund.

Como é evidente, a determinacdo dos marcos temppra separam essas duas
experiéncias europeias da modernidade encontra-sepermanecera — envolta em
controvérsia. Talvez se possa afirmgmpssomodq que a modernidade primeva se
estende desde os alvores do Renascimento nas €ilatielo da Peninsula Italica até ao
rescaldo das Revolug¢Bes Atlanticas na primeira eeetdo século XIX, enquanto a
modernidade tardia principia com o recrudescimdotnacionalismos e imperialismos
em finais de oitocentos e atinge o ponto culminangehorrores das Grandes Guerras do
século XX e do Holocausto. Na historia das idedares como Nietzsche, Marx e Freud
surgem, a esse respeito, muitas vezes como peasatt@rneira, enquanto um olhar
mais sociolégico situaria porventura a fronteira momento, certamente dificil de
determinar com precisdo para cada experiénciamaciem gue 0S processos motrizes
da modernizacdo - industrializacdo, urbanizacdoe@ularizacdo — passaram de
fendmenos marginais e embrionarios, em contextatagiredominantemente agricolas

e tradicionais, para o centro nevralgico das sacies europeias.

Ora, bem mais polémica ainda do que a escolhaldsab temporais capazes de
cindir a experiéncia europeia da modernidade ens fases distintas €, com toda a
certeza, a avaliacdo do destino dessa mesma exgparepos 1945. Se, na verdade, a
interpretacdo da Segunda Grande Guerra e do Hallmcaomo apogeu das pulsdes
autodestrutivas da modernidade € hoje mais ou neemsensual, 0 mesmo nao pode ser
dito dos juizos acerca do panorama que Ihes sucEdeh sentido falar-se num retorno
triunfal de visbes progressistas e optimistas ddemodade, sob a forma demoliberal e
capitalista ou comunista (esta ultima estilhacaselggor completo em 1989)? Num
esvaziamento do projecto moderno que da origemaapds-modernidade de contornos
indefinidos e indefiniveis? Ou estaremos antesnpeniteracoes e reformulagbes das
tensdes caracteristicas da modernidade tardia?

Estas interrogacoes, € certo, extravasam em bd&ane escopo do presente

trabalho, que se propde estudar o pensamentog&e@cos da politica na conjuntura

2 Para uma discussdo matizada do conceito de mdddmi veja-se Shmuel N. Eisenstadtjltiplas
Modernidades Lisboa, Livros Horizonte, 2007, um brilhante easgue alerta para os perigos de um
entendimento eurocéntrico ou estritamente ocideatd do fenédmeno da modernizagdo — e que
simultaneamente constitui formidavel refutagdotdaes do «fim da histéria» (Fukuyama) e do «choque
de civilizag6es» (Huntington) que agitaram as d@&nsociais na derradeira década do século XX.



critica de entre-guerras, onde a reflexdo em tdmproblema da legitimidade assumiu

contornos de radicalidade e urgéncia até entdoanustos e desde entdo inigualados.
Mas elas ndo podem deixar de iluminar, conquard@stancia, as nossas perguntas e
respostas — porque os trilhos percorridos nesse daighodernidade tardia ndo estéao tao

longe quanto a primeira vista possa parecer dogigda hoje calcamos.

1. A crise da democracia liberal na Europa de entre-gerras e o problema da

legitimidade politica na modernidade tardia

As décadas que separam as duas Grandes Guerragcalo passado sao
comummente interpretadas como periodo de criseedwatacia liberal na Europa. A
progressao das formas democraticas de governontime&ote europeu encontra, entao,
um primeiro e duro revés. Se o colapso dos quaartdgs impérios continentais (alemao,
austro-hangaro, russo e otomano) decorrente dditcodé 1914-18 se traduziu, num
primeiro momento, numa vaga de democratizagéo seregentes, cedo esse movimento
comecou a inverter-se. A grande maioria dos nosgisres na Europa Central e de Leste
sucumbe, durante os anos 1920 e 1930, ao autemiariNo Sul do continente, a partir
do triunfo do fascismo italiano em 1922, o cenééo é diferente. E mesmo nos baluartes
europeus da democracia moderna — Franca e Reinlo Ursurgem sinais de inquietude.
O golpe no optimismo democratico dificilmente paaleser mais profundo: afinal, o

caminho para a democracia ndo era uma via de edntido.

Mas a crise da democracia liberal na Europa de-guterras, bem para la do
regime democratico parlamentar em sentido estfitiofambém uma crise geral do
liberalismo. Ou melhor: prolongou e exacerbou —medida em que sugeria que a
democratizacdo do sistema politico podia ndo geazcde a inverter — uma crise do
liberalismo burgués que ja se manifestava desdasfilo século XIX, decorrente da
emergéncia da politica de massas e da crescepnplerancia do movimento operario.
A transicdo de oitocentos para novecentos marcinodé «era de segurancaska
burguesia europeia, certamente irrestauravel aposanflito militar de grande escala

que havia resultado, em todas as nacdes beligsrambma extenséo brutal do poder do

3 Jan-Werner MiillerContesting Democracy: Political Ideas in Twenti€bntury EuropeNew Haven e
Londres, Yale University Press, 2011, pp. 9-16.



Estado. O desafio as instituicbes basilares danohtheral-capitalista — parlamentarismo
e mercado livre — persistia, agudizado, na Eur@pandre-guerras, provocando entre as

hostes burguesas um sentimento de «ansiedadesdestla

E sobre esta dupla crise que o presente trabathotambém reflectir,
concentrando-se na producéo tedrica surgida neximntultural e intelectual da mais

fatidica experiéncia democratica da época: a Al&aae Weimar.

Construiremos, em torno de trés autores — Max \W@igé4-1920), Hans Kelsen
(1881-1973) e Carl Schmitt (1888-1985) —, trés nsodiistintos, ainda que nao
absolutamente incomensuraveis, de a compreendeteraros sucintos, diriamos que 0s
une, por um lado, uma insatisfagdo profunda copramissas do liberalismo classico,
isto €, com um discurso legitimador do poder pmlittcom base numa concepcéo
individualista e abstracta de direito natural e magdes conexas de justica e contrato.
Curiosamente, por outro lado, essa recusa do ganadiiberal nos seus termos mais
comuns néo conduz, em nenhum deles, ao abracanaelas duas grandes correntes
que, desde a segunda metade do século XIX, se assuno espaco alemao e néo so,
como alternativas ao liberalismo: o socialismo nstiaxe um mais difuso corporativismo
de indole conservadora que opunha ao individualidittomecanicista do pensamento
ocidental uma concepc¢éo supostamente organicaetenpamentmaisgermanica — da
comunidade politica. Nas obras de Weber, Kelsechent encontramos, ainda que sob

4 Sobre «a linguagem da ansiedade de classe», \@me€hS. MaierRecasting Bourgeois Europe:
Stabilization in France, Germany, and ltaly in tBecade After World War, IPrinceton, Princeton
University Press, 1988, pp. 22-39.

5 Em termos estritos, o trabalho de Hans Kelsentemais directamente para Viena do que para Weimar,
isto &, para o contexto especifico da Austria dolpBuerra, onde Kelsen foi figura de destaquenafia
Constituicdo poés-imperial austriaca de 1920 resuliongamente do seu esboco, tendo o autor servido
também como juiz no Tribunal Constitucional por elgicriado. No entanto, uma separacao rigida entre
as experiéncias alema e austriaca no periodo guméreas parece-nos desprovida de sentido. A case d
democracia foi vivida e percebida de forma analegaWeimar e Viena, tendo o regime democratico
encontrado, em ambos 0s casos, 0 mesmo tragicectiesfselado, no caso austriaco, em 1938 pelo
Anschlusshitleriano. De resto, a influéncia de Kelsen — que,inicio da década de 1930, se mudou
(brevemente) de Viena para Col6nia — cedo irratiem para além dos circulos vienenses. Na verdade,
trata-se do mais proeminente tedrico do Estadodirdito no espaco de lingua alema entre as daaslgs
guerras do século passado — antes de se torrsagnéncia da emigracao para os Estados Unidos40m 19
porventura no jurista-chave do século XX.

Sobre a centralidade de Kelsen no pensamentodaritk Weimaryide John P. McCormick, «Legal
Theory and the Weimar Crisis of Law and Social Qgexin Peter E. Gordon e John P. McCormick (Eds.),
Weimar Thought: A Contested LegaPyinceton, Princeton University Press, 2013 56957.
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pontos de vista muito diversos, momentos de créticdilante ao marxisfipbem como

a recusa, muitas vezes violenta, dos chavdes dmoauorismo neocorporativita

Todavia, 0 que os separa ultrapassa largamente@stadéncia na rejeicao dos
principais horizontes ideologicos da época. A psrBpa que pretendemos explorar neste
estudo € a de que Weber, Schmitt e Kelsen propééords divergentes da crise da
democracia liberal e de uma sua eventual super&gédiNeber, pensador oriundo de
meios protestantes e burgueses e, nessa medidanprda tradicdo politica liberal
alema, encontramos a tentativa de superar a asfix@olitica — e da liberdade? — pela
crescente racionalizacdo e burocratizacdo do Estdde organizacdes politicas e sociais
através de uma reinterpretacdo elitista, carismaéic plebiscitaria da democracia
moderna. Em Kelsen, jurista de origem judaica c@asumida simpatia pela social-
democracia, deparamo-nos com um esfor¢o de dernzag@b das instituicbes politicas
herdadas do liberalismo oitocentista, que as peoalespir das suas roupagens
ideoldgicas originarias e abrir a participa¢do dgas grupos sociais, até entdo total ou
parcialmente excluidos. Em Schmitt, finalmente,0lead de origens humildes,
descobrimos uma rejeicao visceral do pensamergaalimas suas multiplas dimensoes;
rejeicdo que se aproxima circunstancialmente dassinguagens distintas de critica ao
liberalismo — jogando, por exemplo, democraciaeoliberalismo e legitimidade contra
legalidade; evocando os mitos do nacionalismo;aapdo noc¢des de lideranca politica
forte perante os impasses do governo parlamentaas-gque remete, no seu amago, para

uma visdo autoritaria da politica, de proveniémemdgica.

6 S0 a titulo de exemplo: no caso de Weber, a palssbre «Socialismo» proferida ante oficiais déreito
austriaco em 1918 (Max Weber, «Socialism»Max Weber,Political Writings Cambridge, Cambridge
University Press, 1994, pp. 272-303); em Kelseazrjtica a teoria marxista do Estado, em polémica 0o
austro-marxista Max Adler (Hans Kels&gzialismus und Staa$egunda Edicdo Expandida, Leipzig, C.
L. Hirschfeld, 1923); em Schmitt, a exposicdo dpsrias do materialismo dialéctico e histérico (Carl
Schmitt,Die geistesgeschichtliche Lage des heutigen Parntganismus Nona Edig&o, Berlim, Duncker &
Humblot, 2010, pp. 63-77).

” Novamente sem pretensdes de exaustividade, sefisaagressividade retérica de Weber dirigida aontr
0s proponentes de um retorno S@ndestaamedieval nos escritos politicos do final da GraGderra
(Max Weber, «Suffrage and Democracy in Germaiy®ax WeberPolitical Writings pp. 85, 91 e 100);

a recusa kelseniana das alternativas corporasvistapresentacdo parlamentar (Hans Kelsem Wesen
und Wert der Demokratiésegunda Edicdo Retrabalhada, Tubingen, J. C.dbr NPaul Siebeck), 1929,
pp. 47-52); e o siléncio de Schmitt, apesar dactara simpatia pelo fascismo italiano, relativareedt
doutrina doStato Corporativo(Carl Schmitt, «Wesen und Werden des faschistis@taates»in Carl
Schmitt, Positionen und Begriffe im Kampf mit Weimar — GeMersailles 1923-1939erceira Edicao,
Berlim, Duncker & Humblot, 1994, pp. 124-130).



Ora, conforme sugerido nas linhas inaugurais, égraestes trés modos distintos
de concepcao da crise da democracia liberal na siben de entre-guerras propomos
igualmente — e, porventura, sobretudo — uma refleyéral sobre o problema da
legitimidade politica no contexto da modernidadelitsa Como vimo% Max Weber
definiu a questdo da legitimidade como remetenda & principios Ultimos que
sustentam a validade da ordem politica, distinguiem seguida trés tipos ideais através
dos quais se tornaria possivel uma melhor compéieettess manifestacdes empiricas de
dominacédo politica legitima: um caracteristicamanteerno — a dominacao de tipo
legal-racional —, em que a obediéncia € devidar@Essoas concretas, mas a um conjunto
abstracto de regras; outros dois, cujas origepgigkem nos confins do tempo, em que a
autoridade é de tipo intrinsecamente pessoal,pedfavia da tradicdo ou do carisfha.
Com efeito, o estudo do pensamento politico natesd/eber, mas também de Kelsen e
de Schmitt, dificilmente podera passar ao ladawladernas categorias da racionalizacao
e da secularizacdo e dos processos de erosdosdes wadicionais e teocéntricas da

existéncia que elas implicam.

Se a pré-modernidade no Ocidente fora crista, eemathde tentou emancipar-
se da religido dominante buscando os seus fundamatttures. Procurou ancora-los,
fundamentalmente, numa razdo humana concebida aatoesuficiente. No plano do
pensamento politico, a consequéncia maior foi sotlisdo do nexo teoldgico-politico.
No contexto da Reforma, Thomas Hobbes surge, aresfeeito, como um marco
decisivo, na sua tentativa de fazer assentar agpdética em bases puramente racionais,
isto €, sem o apelo, até entdo imprescindivel Jamopda transcendéncia. O seu Leviata
constitui expressdo méaxima de um novo entendimeldorepresentacdo politica
conducente a legitimacdo da soberania absolutg@g-né&o divinamente derivada — da
monarquia. Porém, em termos simbdlicos, é a Re&iol&gancesa que se assume como

ponto de ruptura entre o Velho e o Nd¥d=fectivamente, ela inaugura um século

8Supra n. 1.
% Weber,Economy and Societpp. 953-954.

10 Os revolucionarios franceses procuraram efectivéni@staurar um novo tempo. Para eles, 1789 ndo
era mais o0 ano 1789 depois de Cristo, mas o amoepa da Revolugcdo. O tempo contado desde o
nascimento do Filho de Deus era substituido petcaguinciava o nascimento de um Novo Homem, liberto
das amarras da autoridade religiosa e capaz darfunds seus préprios termos, a ordem politica. No
entanto, resta saber se essa analogia entre onesscide Cristo e a Revolugdo, enquanto momentos
instituintes de um novo tempo, ndo revela que &igml no preciso momento em que declara a sua
emancipagéo da teologia, ndo deixa de incorporaenseio agora supostamente autonomizado, aieda qu
sob novas vestes, noc¢des basilares da experi@éobtigica do universo.



marcado, na sua primeira metade, pelo optimismoopmibgico e por projeccdes
utdpicas da humanidade num futuro de plena ragdad® e harmonia social. Confianca
na razao; crenca no progresso (cientifico, téceicgocial); consagracdo de direitos
inalienaveis e inviolaveis, inscritos na propriduneza do ser humano — sdo estas as
marcas e as promessas da Europa pos-revolucioN&asao longo século XIX (1789-
1914) revelou, no seu decurso, o lado menos sa@aprdgresso, bem como as
ambivaléncias da razdo. Os avancos da técnicatirdus da economia capitalista
trouxeram consigo a miséria urbana, abrindo adetalquestédo social. A politica liberal
nao tardou em sucumbir as tenta¢cdes do imperialimmdém como forma de responder
as pressdes da democratizagdo. A linguagem dostodjrepese embora a sua
universalidade, ndo extravasava as fronteiras géogs de um continente que ja ha

muito se havia abalancado colonialmente para a&asd

Em certo sentido, pois, a Europa que regressa raahdiras em 1918 tem
dificuldade em acreditar quer em Deus quer na Ra@8o«fundamentos ultimos» da
ordem politica encontram-se em jogo, um pouco @do D continente, mas sobretudo
entre aqueles que regressam da frente de batalam@ontrar uma comunidade politica

em processo de refundacao e reconstrucdo, comdesnaeAlemanha.

Para Weber, pioneiro na consideracao socioldgicprdblema da legitimidade
do poder, 0 modo de dominacdo politica caracteoista modernidade, de tipo legal-
racional, corresponde a formalizacéo, positivacsecelarizacao do direito natural — cuja
doutrina provém originariamente, sobretudo, dass@rotestantes —, levada a cabo pelo
aparelho burocratico do Estado. A legalidade priocedtal pela qual se legitima o
Estado moderno constitui, assim, parte do casuferde da modernidade Ocidental, que
surge como consequéncia nao-intencionada do avogti®testante. Ela integra-se, pois,
numa dinamica irresistivel de racionalizacédo e tnattxacdo das relacdes humanas.
Todavia, apesar da natureza inelutavel de tal psocea legalidade tem, aos olhos de
Weber, limitagbes manifestas enquanto tipo predantende dominacgéo legitima. Na
verdade, assim como a dominacéao de tipo tradicianabalidade deriva, em derradeira
analise, a sua validade de um momento instituiateiptura que remete para o tipo-ideal
da dominacdo carismatica. O carisma, conceito aesgeteoldgica, é para Weber,
simultaneamente, 0 ponto de origem e o ponto fde#kgitimidade politica. A moderna
democracia de massas exige, no seu entender, umerpeetacdo carismatica: ndo so

porque a crenca na pura legalidade formal se renetantemente débil, mas também
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para evitar a plena funcionarizacao da politic& excluiria a propria possibilidade de
uma lideranca responsavel. A maquina racional-legalEstado moderno precisa,
segundo Weber, de se relegitimar regularmente jpodar devogdo popular a um lider

carismatico.

Hans Kelsen, pelo contrario, recusa a transcenagéaicida que parcial, do plano
da legalidade insita na concepcdo weberiana deatiga politica carismatica. Para o
pensador austriaco, ndo restam davidas de quetpdhtica, incluindo a democratica,
implica lideranca e subordinacdo, mas estas nasdeadem os limites estritos do
sistema legal em vigor, para o legitimar de moddgero. A democracia moderna
encontra os seus fundamentos na sua propria ladelichdo alhures. Kelsen, dos trés
autores aqui estudados o que menos se afastaalaageonalista das Luzes, procura
sedimenta-los recorrendo a uma analogia entre dewgiace pensamento cientifico,
contraposta a pretensa consanguinidade entre aci@er metafisica. O ultimo reduto da
fundamentacdo da democracia é, pois, a ciéncia.oMdsal cientifico desposado por
Kelsen ndo se baseia numa razdo humana omnipo®attecontrario, o autor esta bem
ciente dos limites do entendimento humano e da ssiptidade do conhecimento
absoluto, na esteira da tradicdo neokantiana. #ciEi@e que a democracia se aproxima
adopta uma atitude critica face aos seus propressppostos e aos dados empiricos que
constituem o seu objecto, reconhecendo a naturdasiva e transitéria dos seus
resultados. Como a ciéncia, a democracia recusapaig possibilidade de acesso a uma
verdade absoluta ou a valores absolutos, faceusis sp a obediéncia cega faria sentido.
A sua marca é a do relativismo axioldgico, de uorglismo de valores e ideologias
divergentes, potencialmente inconciliaveis e, potwe até, incomensuraveis, que se
deixa acomodar provisoriamente pelo compromisse,jamais resolver definitivamente
através da adopcao integral de um dos pontos d& em disputa. Num tempo de
clivagens politicas fundas, o regime democraticpadia legitimar-se assumindo uma
equidistanciaientifica— relativista — face as paixées em jogo.

Finalmente, Carl Schmitt rejeita toda a aproximat@politica a l0gicas técnicas
e cientificas, bem como, apesar da aproximacaorstancial a dada altura, o modo de
transcendéncia secular, por via do carisma pesisoltier plebiscitario, veiculado por
Weber. Como ultimo grande pensador contra-revoh#rio, Schmitt propde-se
recolocar a politica e o direito firmemente na térloia teologia cristd, da qual aqueles

jamais lograram verdadeiramente libertar-se, uma gee «[tjodos 0s conceitos
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fundamentais da moderna teoria do Estado s&o tosdebldgicos secularizados.:A
visdo schmittiana da secularizacdo e da modernidatieisenta das ambivaléncias da
leitura weberiana. Trata-se, para Schmitt, da tiearde uma perda, de um afastamento
do recto caminho, no extremo oposto, portanto, dadiwidéncia cientifica de Kelsen.
SO o cristianismo, com a sua verdade divinamentelada, exigindo obediéncia
incondicional, pode dotar a ordem politica do Ogidedos seus alicerces ultimos. O
conceito do politico conduz, em Schmitt, a primatoateolégico como fundamento da

autoridade.

Como podemos ver, a interpretacédo da crise da daumiadiberal remete, nos
nossos trés autores, para mundivisdes — e cosnegwsdontrastantes, que concebem o
problema dos fundamentos da ordem politica de falirersa. Trata-se, € certo, de dois
planos de reflexdo distintos, situados em difeseptealas de abstraccdo, mas que, no
limite, se afiguram indissociaveis. Se, por um Ja@dificil imaginar que a crise de um
dado regime possa sequer ser concebida na aus@énam pensamento, mais ou menos
desenvolvido, sobre a questdo geral da legitimigiendiéica, por outro, tal reflexdo de
grau mais abstracto tende a ganhar particular adeidm momentos histéricos de desafio
concreto a ordem existente. No presente trabalhmgupar-se-a sublinhar 0 nexo
indissoluvel entre os dois planos, num esforcoidese que restitua a este debate da
Europa de entre-guerras, tantas vezes segmentadbeshé&ncia a intentos disciplinares
mais imediatos — os teodricos da politica e do iredncentrando-se, sobretudo, na crise
dos regimes demoliberais; a filosofia e a teolodiscutindo a questdo geral dos
fundamentos da ordem politica legitima na moded&da a sua singular abrangéncia.
Dedicando um capitulo autbnomo a cada autor, paoeonmos em cada um deles
relacionar os dois planos de reflexao, sublinhamsicoes e continuidades, paradoxos

e ambivaléncias.

No que toca a Weber, o objectivo serd ler os ssur#t@s politicos de 1917-1919,
gue desembocam na leitura plebiscitario-carismaticenoderna democracia de massas,
no contexto mais amplo da sua narrativa da modmiridomo processo irreversivel de

racionalizacdo, secularizacdo e burocratizacao, -A@iermo propriamente weberiano,

11 Carl SchmittPolitische Theologie: Vier Kapitel zur Lehre vorr &@uveranitdtNona Edicdo, Berlim,
Duncker & Humblot, 2009, p. 43: «Alle pragnantergBfe der modernen Staatslehre sind sakularisierte
theologische Begriffe.»



de «desencantamento do mundo>Relativamente a Kelsen, concentrar-nos-emos
sobretudo na destringa das duas principais linlnggneentativas da sua defesa da
democracia: uma primeira, rousseauniana na ingiana@@s hobbesiana no resultado, que
parte das ideias de liberdade e igualdade paraaclegecessidade do Estado como
mecanismo de representacado e de construcdo deantade politica colectiva; e uma
segunda, assente no reconhecimento da irredutiveligade e relatividade de valores e
ideologias politicas, na qual as visdes do mundoé&lzia e da democracia se cruzam.
No sempre polémico caso de Schmitt, enfim, tentasemeconduzir a diversidade
circunstancial da sua feroz critica ao liberalisiouoe trabalha argumentos e intuicbes
provenientes de distintas tradigbes antiliberaiscerne teoldgico do seu pensamento
politico.

Antes, todavia, de nos lancarmos nesta empres@eimyse trés momentos de
clarificacéo histérica, metodoldgica e biobiblidigra, a desenvolver nas paginas que se
seguem desta introducdo. Em primeiro lugar, umiax@b sobre a possibilidade e a
pertinéncia de ler a historia da Alemanha de Weiaga&sar — ou justamente por causa —
das suas singularidades, como uma instancia paratda@a de crise da modernidade
tardia. Num segundo momento, uma discussdo sobddi@asdades com as quais se
depara o estudo das ideias politicas nessa moddmidrdia. E, finalmente, uma revisao
sucinta — e necessariamente incompleta — da irsgjdbibliografia secundaria que,
desde o seu tempo até aos dias de hoje, tem etizdpre discutido as obras de Weber,

Kelsen e Schmitt, para que nela possamos situassarperspectiva.

2. Weimar: das «peculiaridades da historia alemé» a «se da modernidade

classica» (e a «catastrofe aleméa»)

A historiografia alema da segunda metade do sédlsurge marcada por um

7

intenso debate em torno da tese dbutscher Sonderwgegsto €, de uma pretensa

12 Max Weber, «The Social Psychology of the Worldiglehs»,in H. H. Gerth e C. Wright Mills (Eds.),
From Max Weber: Essays in Sociolpgyova lorque, Oxford University Press, 1947, p0:2@the
disenchantment of the world>li¢ Entzauberung der WgltDe acordo com Gerth e Wright Mills,
«Introduction: The Man and his Workis, H. H. Gerth e C. Wright Mills (Eds.F;rom Max Weberp. 51,
Weber tera tomado a expressdo de empréstimo aiEhietthiller.
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excepcionalidade historica no que toca ao itineralémao rumo a e na modernidadle.
Tal debate sobre a natureza singular do caminhm&algara a modernidade ndo pode
deixar de influir nas interpretacdes historicaiRépublica de Weimar, enquanto curto,

mas decisivo, periodo dessa experiéncia.

Ora, a ideia de excep¢éo — seja ela histérica audeuer outra indolé— so6 faz
sentido por oposi¢cao a uma instancia concebida euroal. No caso da historia alema
moderna, essa instancia-padrao, relativamente laetpudiferiria, sdo as experiéncias
ocidentais — inglesa, francesa e, com as necessasarvas, também norte-americana —
de desenvolvimento politico, econémico, socialleucal na sequéncia de uma revolucéo
burguesa, através da qual esta classe social ems@scse assumira, em ruptura explicita
com a aristocracia feudal, como estrato dirigeie. espaco alemé&o, a revolucao
burguesa fracassara em 1848-49, deixando o condowldestinos politicos da nacéo,
entdo ainda por unificar, nas maos da elite agd&iam Estado eminentemente feudal (a

Prussia).

Este desvio relativamente ao roteiro da revolucaguesa, sobre o qual o
pensamento aleméao, e especialmente o historiogr&®do comecou a indagar, foi
concebido durante longas décadas como uma dife@@mgaalor positivo. Ainda na
primeira metade do século XIX, o movimento nacioaldmao, enformado pela
experiéncia da “guerra de libertagcaBefreiungskriel® que terminou com os designios
imperiais de Napoledo na Europa Central, apesar afgsracOes abertamente
revolucionarias de alguns dos seus sectores, pieteronstituir-se como alternativa as
ideias da Revolucdo Francesa. Depois da unificag@dife intelectual do novBeich
aplicou muita da sua energia ao enaltecimento dalipegdadee da supremacia da
arquitectura institucional do Império Guilhermirrelevando uma complementaridade

supostamente virtuosa entre monarquia, exércit@cbacia, universidade, velhas elites

13 Para uma sintese critica do debate, veja-se Klglaing,Der ‘deutsche Sonderweg’ in Europa 1806-
1945: Eine Kritik Estugarda, Kohlhammer, 1986.

14 Veja-se, claro, o papel que essa ideia desempenbélebre definicdo de soberania proposta por Carl
Schmitt,infra, p. 159, nn. 418 e 419.

15 Neste caso, como em tantos outros, a propriaristto conceito é reveladora. As forcas liberais
cunharam, num primeiro momento, a expressao “gulkeriderdade”Ereiheitskrieq para se referirem ao
conflito com a Franca napolednica, dotando-o as&mma finalidade politica mais abrangente do que a
mera expulsdo do invasor estrangeiro. Contudaa falternativa conservadora de “guerra de libertacéo
(Befreiungskrieyy sublinhando estritamente a luta contra a heg@ar®ocupacdo francesas, que acabou
por se impor tanto no discurso politico como, idienente, no historiografic®/ide Otto BlischHandbuch

der preul3ischen Geschichtéol. Il, Berlim, Walter de Gruyter, 1992, p. 51.
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agrarias e novas elites industriais — e, sobrefoolodo a circular uma putativa oposicao
entre, por um lado, os valores “espirituais” ougamicos” pelos quais se orientariam as
instituicbes alemas e, por outro, o “materialisr@ “mecanicismo” que caracterizariam

a experiéncia historica a OcidentéEsta leitura da excepcionalidade alema atingieuo s

ponto culminante no éxtase nacionalista do Veratodd, com toda uma nacéo a lancar-
se entusiasticamente para a frente de combatelerrota de 1918, contudo, n&o lhe pos
cobro, tendo a ideologia da singularidade hist@leand — e da sua missao civilizacional
— persistido durante todo o periodo de Weimarfiaaddmente ser conduzida ao extremo

pelo movimento nacional-socialista.

No p6s-1945, o problema da excepcionalidade hist@iema na modernidade é
abordado exactamente pelo angulo oposto. Ou sef#eswio a norma passa a ser
compreendido como falha ou, até mesmo, como alderr&pm a catastrofe do Terceiro
Reich sendo concebida como o desfecho tragico da rasttai Alemanha moderna,
impde-se uma interpretacdo negativa da peculiagidestorica alemd, que procura na
singularidade do percurso aleméo as raizes e cdasazismo. A inversao valorativa na
leitura da excepcionalidade alema é acompanhadamarruptura com o paradigma
historicista de Leopold von Ranke, que havia dodwna historiografia germénica até
entdo. Opondo-se a abordagem compreensigest€henl de Ranke, que tendia a
naturalizacdo dos eventos e a uma confluéncia dooptla positividade com o da
normatividade, do que foi com o que deveria tev,gidna nova geracédo de historiadores
— encabecada, entre outros, por Hans-Ulrich WeHkeinrich August Winkler e Jirgen

Kocka; e secundada por pensadores como Jirgen rhiaber propunha-se olhar

16 £ contra este discurso auto-complacente das @liglectuais conservadoras que Weber dirige 0s seu
remoques mais mordazes nos escritos politicos doadkiros anos da Primeira Grande Guevide
suprg n. 7.

17 No fervor patridtico do inicio da Grande Guertaegou mesmo a conceber-se explicitamente as «ideias
de 1914», resumidas na formula dever-ordem-justigano alternativa mundividencial a triade liberdade
igualdade-fraternidade, isto €, as ideias de 1Y&fa-seo opusculo do conservador germandfilo sueco
Rudolf Kjellén,Die Ideen von 1914: Eine weltgeschichtliche Perpeki_eipzig, Hirzel, 1915.

Note-se, todavia, que a inspiracdo para esse adpaovinha por vezes de fontes ndo imediatamente
associaveis ao pensamento conservador e autariamiexemplo, no que toca a ideia de dever, adgran
referéncia era Immanuel Kant. Alids, Frederick Beiexplica o declinio da tradicdo neokantiana no
panorama filosofico de Weimar também pela sua &ss@e a ideologia de apoio a Grande Guerra. Veja-
se Frederick Beiser, «Weimar Philosophy and the BaiNeo-Kantianism»n Peter E. Gordon e John P.
McCormick (Eds.)Weimar Thoughtpp. 116-117.

18 Para uma andlise critica das leituras positivdisiamos mesmo: do mito — da excepcionalidade fistd
alemd na era moderna, ver Bernd Faulenhdenlogie des deutschen Weges: die deutsche Ghtelric
der Historiographie zwischen Kaiserreich und NatitsozialismusMunique, Beck, 1980.
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criticamente para o passado. Esta histéria criticarpora propdsitos éticos e politico-
pedagdgicos claros, que tém que ver com um tratltlhoemadria e de processamento e
superacio de uma histdria nacional traum#&igsteiramente compreensivel no contexto
do pos-Holocausto. No entanto, apesar dos seussneliinegaveis meritos, a inversao
critica das teses da singularidade histérica alefitdesta isenta de impasses, 0s quais
derivam, em larga medida, do seu fechamento tejemld 0 TerceiroReich como
conclusao fatidica de um processo historico; 1@bochora zeroStunde Nu)lde uma
Alemanha — em rigor, até 1989, de uma das duas albas — agora plenamente

integrada na tradicao liberal-democratica da Eufopidental.

Nesta perspectiva, a auséncia de uma revolucacudsagbem-sucedida na
Alemanha é encarada como momento crucial — se BBmmcomo génese — da cadeia
causal que explica o falhanco da implementacdonda democracia liberal de tipo
Ocidental em terras germanicas. Residiria ai &prige uma nefasta disjuncdo entre o
plano econdémico-industrial, com um crescimentoipagrmente intenso na transi¢éo de
oitocentos para novecentos, e o pldas instituicdes e valores politicos, caracterizado
pelo imobilismo. Em sintese, a burguesia alemaahaonquistado uma posicdo de
destaque na vida econdémica da nacédo sem ter ni@ocessidade de contestar as velhas
elites agrérias e a sua forma de governo. Em vezalggacbes sociais de base ampla —
envolvendo o operariado industrial, sectores campeme pequenos artifices urbanos —
que teriam marcado a dinamica liberal-democratiGaidente, a burguesia alema optara
pela conciliacgdo com o poder vigente, deixandoa&ddlizar. E as velhas elites
tradicionais ndo mais largaram as suas posi¢coggdies (nem mesmo apos a derrota
militar na Primeira Grande Guerra), legando assimaunho autoritario a trajectéria

alema para a modernidade — e, na hora decisiva38; tonduzindo Hitler ao podg&t.

190 termo alemdo, intraduzivel com precisa¥,eégangenheitsbewaltiguryergangenheit passado;
Bewaltigung= enfrentamento, lidar com, superacéo, reconéiipg

20 Esta é também, em tracos gerais, a tese defepdidaima obra classica da sociologia histérica
comparada, publicada originalmente em 1966: Bawmdvioore, Social Origins of Dictatorship and
Democracy: Lord and Peasant in the Making of thedta World Boston, Beacon Press, 2003. Moore
argumenta que o alinhamento dos interesses agrarimslustriais «em torno de um programa de
imperialismo e reaccdo teve resultados desastrpacs a democracia alema» (p. 38). Contudo, a
abrangéncia da perspectiva comparativa do auter.lanca um olhar bem para além das experiéncias
Ocidentais de modernizacéo, ndo faz o caso aleraaaydal, de resto, ndo é dedicado capitulo autbnom
apesar de ser constantemente mobilizado parasfitoomparacao — aparecer como anomalia patologica
Bem pelo contrario, integra-o numa de trés trajeasdalternativas/sucessivas para 0 mundo mod&rno.
par do Japédo, a Alemanha teria seguido a via diafat#eaccionaria, que passa pelo estabelecinmimto
um regime autoritario conservador e culmina, enwusi& de fortes pressdes socioeconémicas, huma
paradoxal ditadura modernizadora liderada pelésseifadicionais. Tal trajectdria distingue-se daaids
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No inicio da década de 1980, dois historiadordéfidos — David Blackbourn e
Geoff Eley — despertaram o debate em torno dektdura negativa da singularidade
alema na histéria moderna, questionando algunsselos pressupostos. Em primeiro
lugar, chamaram a atencdo para os problemas sieipgelo erigir das experiéncias
anglo-americana e francesa a modelos de desenwitonpolitico ideal, relativamente
aos guais a histéria alema deixaria a desejar.rratiaa heroica da ascenséo burguesa,
em ruptura explicita com as elites tradicionaisarésporventura mais proxima do mito
do que da realidade histérica, ndo sendo certansriiscrita pela generalidade dos
historiadores das revolucfes Ocidentais. De restiabalho de Arno J. Mayer sobre «a
persisténcia do Antigo Regimssugere que a feudalizagdo da burguesia europeia na
constituiu uma singularidade alema. Em segundo rludggackbourn e Eley
problematizaram pertinentemente o nexo causalnacicional que se supde existir entre
burguesia, liberalismo, parlamentarizacdo e demieaggo. Por um lado, argumentam,
a burguesia aleméa p6de ascender socialmente sandrear de forma clara, inequivoca
e sonora um programa politico liberal, mercé daisflaéncia na vida econémica e
associativa, a partir da qual consegue despoleaasformacdes sociais sem surgir
abertamente na arena politica como for¢ca auton®oa.outro lado, mesmo quando
adopta um programa liberal — e uma parte da buigaésma, mesmo depois da derrota
de 1848-49, fé-lo —, o0 seu interesse pdde congistitamente em parlamentarizacao,
sem democratizacdo, tendo em conta as reservagadasc pelo crescimento do
movimento operario (que, na Alemanha, se organg®saz precocemente num partido

de massasy

A tese da revolucgéo politica burguesa falhada co&wmevento primordial na
revisdo negativa d8onderweglemao, Blackbourn e Eley contrapdem a ideia de uma
revolucdo burguesa em larga medida bem-sucedidagueetriunfou discretamente e em
esferas outras que ndo a politica em sentido aees®iara Blackbourn, o vigor do
capitalismo industrial aleméo nas décadas finaisibeentos, assente na consolidacao

democracias capitalistas Ocidentais surgidas ndarsegto das revolugdes burguesas como, por owtop la
da alternativa ditatorial comunista, exemplificgatr Rlssia e China, onde o campesinato — e ndo a
burguesia ou as elites agrarias — surge como o laistdrico central (pp. 413 e ss.).

2L Arno J. Mayer,The Persistence of the Old Regime: Europe to treatGivar Nova lorque, Pantheon,
1981.

22 para uma sintese dos argumentos de Blackbourreye iEkcluindo respostas as reacgbes criticas
suscitadas pelo seu trabalho na historiografia&legja-se a introducdo a David Blackbourn e GEelff,

The Peculiarities of German History: Bourgeois ®tgiand Politics in Nineteenth-Century Germany
Oxford e Nova lorque, Oxford University Press, 198d. 1-35.
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juridica da propriedade privada, a par da vitakdamlescente da sociedade civil,
representam uma transformacédo cujo sucesso semtedtava, sobretudo, pela
naturalidade com que era encaratidla esfera politica, pelo contrario, as pretensdes
liberal-burguesas foram sempre fortemente contastadom efeito, muitos conflitos
socioeconOmicos latentes encontram expressado nceseanfuria da arena politica, a
medida que o0s notaveis cedem o lugar as massassequ@ncia inevitavel, ainda que
porventura ndo-intencionada, da adopcao do sufrégiersal masculino em 1871 — e
que a agenda passa a ser crescentemente defiddpet@s exigéncias da classe

trabalhadora, ora por um nacionalismo radical deaegio pequeno-burgueda.

A critica de Blackbourn e Eley, dois historiadodes periodo Guilhermino, a
reelaboracdo pos-1945 das teses da excepcionaliistdeca alema tem implicacbes
profundas no que diz respeito a leitura da expeiaéhe Weimar. Com efeito, ela ajuda-
nos a liberta-la da narrativa teleolégica que cbaae conturbado regime democratico
essencialmente como antecamara dos horrores Naxgroprias palavras dos autores,
um dos seus principais propositos era o de «restaor sentido de contingéncia — ainda
que ndo de acidente — a histéria alemd moderndwansim-a da «tirania da visao
retrospectiva®. Detlev Peukert, autor daquela que é ainda hgesa dos inimeros
volumes desde — e até — entdo publicados, a maigwddora das interpretacdes historicas
da Republica de Weimar, situa-se na mesma linfsublinhar a injustica que reside em
avaliar Weimar unicamente a luz do seu tragicd.inEm suma, a histéria de Weimar

deve ser lida nos seus proprios termos — e aorlaneaos nesse intento cedo percebemos

23 David Blackbourn,«The Discreet Charm of the Bourgeoisie: Reapprgisterman History in the
Nineteenth Centurysn David Blackbourn e Geoff Eleyihe Peculiarities of German Histqrpp. 176 e
ss.

241bid., pp. 238 e ssSublinhe-se, todavia, que a obsolescéncia ddqaotie notaveis é um processo assaz
distendido no tempo e que obedece a ritmos difeseSe é certo que, nos centros urbanos e emdmy re
ele avanga imparavelmente nas décadas anteridtemaira Guerra, pelo contrario, no grande conjunto
de pequenas cidades e zonas agricolas onde auiga vhaioria da populacao alema, a estocada dacisi
nas elites politicas tradicionais da-se, a pasirl829-30, com a implosdo das organizacdes pd@litica
liberais e conservadoras e a desercdo em massaatafileiras para 0 movimento nacional-sociallétde
Detlev J. K. PeukerfThe Weimar Republic: The Crisis of Classical ModgrriHarmondsworth, Allen
Lane, 1991, pp. 230-236.

25 Blackbourn e EleyThe Peculiarities of German Histqrp. 33: «One of our intentions was to try to
restore a sense of contingency — although not@élant — to modern German history. That lay belsiad
concern to rescue Imperial Germany from the tyrasfrtyindsight.»

26 Ver Detlev J. K. PeukerT,he Weimar Republip. 275.
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que o «sentido de contingéncia» que nela assomangedlar-se bem mais intenso do

que aquele que Blackbourn e Eley quiseram recupararoReichGuilhermino.

Em boa verdade, 1918 poderia ter sido — e até perito foi mesmo — um ano
zero, de recomeco assente em novos alicerceseefanjlo-se rumo a novos horizontes,
analogo a 1945. Longe da imagem de uma aberrag&oomica por comparagcdo com um
suposto modelo ideal de modernizacao politica, e@@iBlica de Weimar deparamo-nos
com desenvolvimentos que antecipam fases postedarexperiéncia politica na Europa
Ocidental. Pela primeira vez na historia europem,regime liberal-democratico tinha
por base um compromisso onde a forca eleitoralpeograma politico de um partido
operario eram centrais e imprescindiveis. Nuncaat&o a relacdo entre empregadores
e sindicatos industriais havia adquirido semelhaatguadramento institucional,
decorrente do acordo Stinnes-Legien de 1918. Edanpiela primeira vez uma republica
inscrevia o Estado de bem-estar social no seu andemto constitucional, para logo se
deparar com as dificuldades da sua concretizac&oliama econémico advergd.No
entanto, € na esfera sociocultural que a imagevidelmar como laboratério de inovacao
€ mais vincada. Como refere Peukert, ndo houva tkevanguarda que, nessa década e
meia de histéria alema, néo tivesse sido formutadéentativamente posta em prética
nos campos da criagdo artistica, da producdo atielle da ciéncia e da tecnologia.
Porém, este mesmo florescer galopante da novidemrava em si sintomas de crise e

impasse — e ndo deixou de suscitar, imediatamententas reaccoes.

A nocao de crise, na sua ambiguidade — como monumtdesorientacdo e
incerteza, mas que néo exclui a esperanca na metidgue deixa possibilidades e
escolhas futuras em aberto —, afigura-se assim fmaifera para a leitura dos anos de
Weimar do que a ideia de uma continuidade neces@tiabelecida retrospectivamente.
Ainda na esteira de Peukert, importa entender ogstinde crise em sentido epocal lato,
isto é, conforme indicado pelo subtitulo da suadhis de Weimar, como «crise da
modernidade classica». Restringir 0 ambito da @sedesenvolvimentos politicos em
sentido estrito, como o faz uma das mais receirigsses historicas ao pintar o retrato de

uma republica democratica sitiada pelo crescimen&s suas margens, de forcas

27 Sobre a expansdo e crise do Estado social de Waeieribid., pp. 129-146.

28 |bid., p. 276. Uma das diferencas cruciais entre 191848 é, sem dlvida, a auséncia de uma situacéo
de quaseabula rasana primeira dessas datas. Em Weimar, a novidadésaiicada esquina, € certo, mas
a influéncia dos velhos legados persistia. Na oasda nazismo, pelo contrario, o anterior regirhede o

que a ele estava associado haviam caido em abslelsteédito.
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extremista®, revela-se redutor. A nocdo de «modernidade ckissi- ou, como
preferimos, de modernidade tardia — permite lejurtdamente as fracturas politicas, os
paradoxos culturais e as tensfes socioeconomicanodarnizacdo. E, nessa luz, a
experiéncia de Weimar, com as suas «peculiariddesv»sua peculiar intensidade (no
que toca a oposicao entre capital e trabalho, esas da hiperinflacdo, aos efeitos da
crise economica mundial, a alteracdo dos papéigdero, a fragilidade das coligagcdes
governamentais, a critica cultural a “americanisagdos mundos do trabalho, do
entretenimento e da arte, etc.), surge como inst@racadigmatica de uma crise geral da
modernidade Ocidentat.

Na verdade, Peukert ndo foi o primeiro a propor leiara sincrénica das crises
politica e cultural de Weimdf. JA Peter Gay o havia feito num brilhante ensaio
originalmente publicado em 1988E também a perspectiva deste autor se aproxing mai
de uma nocdo ambivalente e indeterminada de cosgud da simples insercdo numa
grande narrativa de continuidade. Para Gay, o enae ruptura no ano de 1918 é
indiscutivel: em Weimar, velhas elites artisticasitelectuais viram a sua hegemonia
amplamente contestada pela vanguarda modernistaopas formas de pensamento e
expressao; e por uma democratizacdo sem precediEsespacos publicos e culturais.
O fosso entre 0 antes e o depois ndo podia sedogga 0s marginais do Império — o
judeu e o socialista — surgiam, em alguns domifjice@mo figuras de proa do novo

establishment(«the outsider as insidej. Mesmo que, na linguagem psicanalitica

2 Ernst Nolte,Die Weimarer Republik: Demokratie zwischen Lenid tiitler, Munique, Herbig, 2006.
De resto, pelo menos em termos de pura aritmétatoml, o crescimento das forcas extremistas de
esquerda e de direita s6 impossibilita a formagiorda coligacdo pro-republicana a partir de 1930-32
Até essa data, as causas da instabilidade gowsrggvem ser procuradas entre os préprios partidos
regime.

30 Como é evidente, todas as histérias nacionais magéém as suas peculiaridades, que as afastam, em
algum sentido, dos tipos-ideais abstractos queaposgr concebidos pelas teorias da modernizagéo, po
mais sofisticadas que estas (ltimas possam ser.

31 peukert,The Weimar Republig. xiii: «[T]o say that German society underwantelatively normal
version of the modernization process is in no sémskclare National Socialism, or the events gaate
rise to it, innocuous. On the contrary, it providesarning against the mistaken notion that treamything
innocuous about ‘normal’ industrial society as such

%2 Julgamos que o grande mérito deste autor residé-¢arurdido ao mais imediato nexo entre as esfera
do poder e da economia, conseguindo assim comgopéa tela de uma «crise da modernidade classica».

33 peter Gayweimar Culture: The Outsider as Insigd&lova lorque e Londres, W. W. Norton & Company,
2001.

34 Mas ndo em todos: sistema universitario, buroarastatal e exército permaneceram largamente
impermeaveis a mudanga.
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empregue por Gay na organizacdo do seu ensai@yvalta dos filhos» tenha acabado
por sucumbir & «vinganga dos parsesse resultado ndo estava determinado a partida e
nao € licito que sufoque o olhar e o discurso sabneassado. Na mais recente
historiografia anglo-saxénica, o volume de Eric\Mileitz sobre a Alemanha de entre-
guerras segue a intuicao fundamental das cris&¥al@mar como momentos divididos

entre a abertura das suas promessas e o fechatiaesuia tragédi¥.

No campo das ideias e do pensamento, onde o0 nbgsctade estudo mais
directamente se insere, as teses da peculiaridatfgida alemd, com a sua narrativa
teleoldgica estrita culminando na ascensdo de rHatbepoder, assumiram roupagens
distintas das interpretacdes historicas até agscatidas. Mas o seu alcance €, em larga
medida, o mesmo: a singularidade do percurso hist@lemado na modernidade
corresponderia uma peculiar mente alema, caraatixipela persisténcia de ideias
irracionalistas e niilistas, bem como de um fortesgimismo cultural’ Ora, a
interpretacdo do pensamento de Weber, Kelsen e iatonperiodo de Weimar tem
também sofrido de um enviesamento retrospectivoospbnto de vista do colapso de
1933 e dos horrores que se Ihe seguiram. A maisriante obra sobre o pensamento
politico de Weber conclui que este, ainda que n@mcionalmente, acabou por aplanar
0 caminho para o triunfo do totalitarismo na Aletmaif Quanto a Kelsen, dos trés aquele
que aparenta situar-se mais longe de qualquerdagélo no nazismo, é comum sustentar-
se que o positivismo formalista da sheoria Pura do Direitose presta facilmente a
apropriacdo por forcas totalitarias, que assimalgconsolidar juridicamente as suas

atrocidades? No que toca a Schmitt, a adesdo ao partido nazpl@oracdo nas

35 |bid., pp 102-145Curiosamente, s6 uma década mais tarde é que@ayeriria a dedicar-se ao estudo
da vida e obra de Freud.

36 Eric D. Weitz,Weimar Germany: Promise and Tragefyinceton e Oxford, Princeton University Press,
2007. Para uma sintese do incontavel acervo bildliicg sobre a histéria de Weimar, veja-se o cenaio
com gue termina esta obra, pp. 401-405.

%7 Refira-se aqui apenas duas das mais influentes alassta linhagem, para a qual contribuiram sabwetu
historiadores de origem alema emigrados nos Estanid®s: Fritz SterrThe Politics of Cultural Despair:
A Study in the Rise of the Germanic Ideo]d@grkeley, Los Angeles e Londres, University ofifdenia
Press, 1961; Fritz K. Ringefhe Decline of the German Mandarins: The Germand@oac Community,
1890-1933 Cambridge, Mass., Harvard University Press, 1969.

38 Wolfgang J. MommseriMax Weber und die Deutsche Politik, 1890-1,986gunda Edigdo Expandida,
Tibingen, J. C. B. Mohr (Paul Siebeck), 1974, [5-437.

% Veja-se, por todos, Leo Straulistural Right and HistoryChicago e Londres, Chicago University Press,
1953, p. 4, n. 2.
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primeiras iniciativas legislativas do regime delétie os indecorosos excessos verbais

antissemitas mobilizaram, natural e compreensiveleyenuitas atencGés.

No entanto, mais significativa que juizos indiviliizedos sobre a relacdo do
pensamento de cada um dos trés autores com a @asameazismo € a construcao de
uma narrativa de continuidade entre eles — paraah apntribuiram comentadores de
diversa orientacéo politico-ideolégica — que deocerodo se propde contar a historia
singular do colapso da razao alema. Dois elemealaaosflexdo weberiana constituem o
ponto de partida desta encarnacdo da teleologiatimaglo Sonderwegio campo da
interpretacdo do pensamento social e politico: ocewo de ciéncia social
axiologicamente neutra e a concepcao carismateoigaitaria da moderna democracia
de massas. Por um lado, o conservador jusnatarhkst Strauss sublinha as implicagoes
supostamente niilistas de uma ciéncia social inelite as questdes morais, da qual
Weber seria o principal arauto e que havia encdatra ciéncia juridica de Kelsen
poderosissima manifesta¢dd?or outro lado, criticos proximos da Escola denFat,
igualmente insatisfeitos com o pretenso vazio ntumada teoria weberiafi§ néo
deixaram de sublinhar a afinidade, primeiramentesadda pelo historiador Wolfgang
Mommser®, entre uma das figuras de proa do liberalismo atemo longo da era
imperial e o mais feroz critico da democracia Blbeurante a Republica de Weimar, com
Jurgen Habermas a afirmar no final da sua inte@@mg coléquio de Heidelberga que
celebrava o centenario de Max Weber, em 1964, cat Schmitt era «discipulo

legitimo» ou talvez até «filho natural» de Wéher

Ora, a abordagem do presente trabalho, pelo camtréjeita esta narrativa de
continuidade iluminada retrospectivamente pela e&peia da «catastrofe alentd»
esforcando-se por restituir as ideias politicag/@éber, Kelsen e Schmitt em Weimar um

«sentido de contingéncia» e uma dimensao crititeb@&a verdade, a partir do momento

40 Note-se que o primeiro bidégrafo de Schmitt foitgmsente um historiador — norte-americano — da
Alemanha nazi: Joseph W. BendersRgyl Schmitt: Theorist for the ReicRrinceton, Princeton University
Press, 1983.

4L ver StraussNatural Right and Historypp. 1-8 e, explicitamente sobre Weber, pp. 36-80.
42Vide, por exemplo, Max HorkheimeTFhe Eclipse of ReaspNova lorque, Continuum, 1974, p. 6.
43 MommsenMax Weber und die Deutsche Politip. 408-413.

44 Jurgen Habermagur Logik der Sozialwissenschaftgpuinta Edicdo Expandida, Frankfurt am Main,
Suhrkamp, 1982, p. 85.

4 Friedrich MeineckeDie deutsche Katastrophe: Betrachtungen und Erinngen Wiesbaden, E.
Brockhaus, 1946.
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em que nao as remetamos necessariamente parpsxcadél933, abre-se a possibilidade
de relaciona-las, em olhar mais matizado, cometiexs instancias da crise de Weimar.
Seguindo uma periodizagao historica em tragos geamsensual, pode ler-se os escritos
politicos de Weber a luz do «trauma de nascimefReter Gay) da republica; a teoria
democratica de Kelsen na oOptica da precaria eslatdd de 1924-29; e a critica
antiparlamentar de Schmitt sob a perspectiva da @inal de 1930-33. Por outro lado, a
superacao do marco histérico negativo de 1933-333Lte nédo significa de modo algum,
sublinhemo-lo, uma relativizagcdo dos seus horrergsermite também recuperar o
potencial critico dos trés autores aqui considesagoie alids nunca deixou de ser
explorado por intérpretes menos interessados dnrdeieminentemente histéricas do
pensamento politico. Essa recuperagdo é de exirepmatancia, na medida em que o
problema da legitimidade politica na modernidadédidaa conforme sugeriremos nas
linhas que se seguem, ndo se encontra acantonadpassado claramente determinavel.
Com efeito, trata-se de uma questao que, ora maigiIenos urgentemente, paira ainda

no horizonte dos nossos dias.

3. ldeias politicas na modernidade tardia: desafios abordagens

O estudo do pensamento politico da modernidadmtentbca desafios delicados
a quem a ele se dedica. E certo que alguns obstapatem ser evitados, mesmo que
nao ultrapassados, secundarizando-se a dimend@oidoigsemporal das ideias. Pode
discutir-se Weber, Kelsen e Schmitt numa perspgt¢éadencialmente a-historica, com
as suas ideias sendo transpostas para o presentérgoete e para as suas preocupacoes
substantivas especificas, da mesma forma que agtaigntas vezes Platdo, Tomas de
Aquino, Hobbes ou outro qualquer grande nome ddovednone politico-filosofico
estabelecido, mais ou menos arbitrariamente, pd&cfio académica. Verdade seja dita:
muita bibliografia secundaria de indiscutivel releobre 0s nossos trés autores foi escrita
com nao mais do que um olhar marginal para o ctmtasgtorico. Talvez exista mesmo,
contrariamente ao que pressupde o0 historiador deapeento mais apegado ao seu
métier, um fugidio valor intrinseco das ideias que nadesee amarrar a uma determinada
origem espacial e temporal, alimentando intercambitelectuais através dos séculos e

entre culturas e geografias. Em todo o caso, indkpgemente do que se possa pensar
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sobre isso, 0 rumo seguido pela presente expod®amja ter deixado bem claro que a
dimensao histdrica do problema é entendida comaatyypelo que certos desafios ndo
podem ser simplesmente ignorados. Se Weimar, maisgue uma etiqueta de
ordenamento cronoldgico, deve ser entendido costanoia de crise dos fundamentos
politico-intelectuais da modernidade tardia, impgstocurar saber até onde o estudo
histérico das ideias nos pode levar na sua eluéaag a partir de onde, eventualmente,
ele deixe de constituir hipotese viavel.

O estudo do pensamento politico numa perspectisgdriua foi fortemente
impulsionado, na segunda metade do século paspatio.emergéncia da Escola de
Cambridge, liderada por Quentin Skinner e J. G2@cock. Esta corrente esforgou-se por
tracar uma divisdo de trabalho clara entre, potado, a histéria das ideias e, por outro,
a filosofia. Enquanto o objecto desta ultima sarieoeréncia formal dos sistemas de
pensamento, a abordagem histérica trataria a datleiintelectual do passado como um
evento, como algo que «realmente aconte®e®ra, tudo o que se possa dizer que
«realmente aconteceu» ao nivel do pensamento tsjunecessariamente, em
linguagem. Logo, a historia das ideias — incluiaddo pensamento politico — define-se
como o estudo das linguagens do passado, do moam @stas foram usadas,
compreendidas e transformadas pelos seus fald#ete sentido, como refere Pocock,
o método de investigacdo em historia intelectuatoxdma-se do processo de
aprendizagem de uma lingua estrang®iva.analogia € iluminadora em dois aspectos.
Em primeiro lugar, tal como quem aspira a domimaa lingua estrangeira, o historiador
das ideias tem de aprender a operar num mundolaegme de significados que néo é
seu de origem, no qual ndo nasceu nem foi previesatializado. Além disso, e em

46 J. G. A. Pocock, «Languages and Their Implicatioftse Transformation of the Study of Political
Thought»jn J. G. A Pocockpolitics, Language and Time: Essays on Politicadbddiht and HistoryNova
lorque, Atheneum, 1973, pp. 6-7: «But even if thierpretation of a man’s thought by historical mean
may be deployed in ways that are historically iliegate, it follows even more clearly that interfaion
by the philosopher, the political theorist, or —amhhe too enters the arena — the critic of liteeasihould
not be identified, or rather confounded, with iptetation by the historian. The statements madariyy
one of these practitioners are not historical statgs; they are designed to produce, or elicitnédr
relationships or empirically testable propositiomst with whateigentlichhappened or — the special form
which this takes in the history of thought — whagentlichwas meant.»

O germanismo constitui referéncia a Leopold vonkeanao seu principio — no fundo, um truismo nd qua
toda a profissao historiografica, independentemdaterientacdo tedrica ou metodoldgica, se revé — d
gue a historia, no lugar de aspirar a julgar ogussdeve limitar-se a dar a ver o gealmenteaconteceu
(wie es eigentlich gewegen

47 Vide Pocock, «Languages and Their Implications», p.t&8pém Efraim Podoksik, «How is modern
intellectual history possible?European Political Scienc&/ol. 9, Setembro de 2010, p. 307.
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estreita relacdo com essa primeira condicdo, csilgaslor tem de ter em mente que
proficiéncia no uso de linguagens do passado néivalq a exaustao de todo o seu
potencial — saber falar uma lingua estrangeirasigitfica que se possa dizedonessa

lingua; o conhecimento produzido pelo estudo higtddas ideias €, pela sua propria
natureza, parcial e selecti®®Nessa medida, a metafora avancada por Efraim Biddok
— de historiadores intelectuais como espifes Isigois do tempo — revela-se

particularmente feliz®

Ora, os desafios que se colocam a um espido depdadgamente do objecto da
espionagem. Pode, pois, especular-se, no domiricstiaia do pensamento, que certas
épocas, ou que certas tradi¢des intelectuais nalsaima determinada época, se prestem
mais facilmente & investigacdo, enquanto outraslam o intérprete com dificuldades
mais seérias. Os principais expoentes da Escolaagiebfidge dedicaram-se, quase em
exclusivo, ao estudo do pensamento politico nazredvda modernidad@E licito, pois,
presumir que o seu sucesso foi, de algum modo eeaté ponto, facilitado pelas
peculiaridades dessa época, e reflectir sobre st@ilos que se possam levantar ao

emprego da sua abordagem a outros periodos hagoric

No que toca ao pensamento politico da modernidade&t surge imediatamente
o problema da falta de distanciamento historicoéfo segundo Podoksik, esse ndo é o
aspecto decisivo. Para este autor, as causasrdangla dificuldade em escrever uma
sintese abrangente do pensamento politico do sétdlaesidem na progressiva
desintegracédo da linguagem politica — e a histtagadeias torna-se uma impossibilidade
ante a decomposicdo da linguagem, que a torna @madote inapreensivel. Tais
processos de desagregacdo linguistica estdo ligaglaise outros factores, a
democratizacao do discurso politico, a concomitheterogeneizacao das audiéncias dos

textos politicos e ao sempre crescente fosso, éanti@rmos de estilo como de conteudo,

48 No limite, claro, todo o conhecimento o é. E atlgfo, seguindo a analogia, estende-se aos psoprio
falantes maternos de uma dada lingua: aprendargqués desde o berco ndo constitui condicao suficien
para escrever poesia épica como Camdes; e mesam génio como Camdes nao se pode dizer que tenha
esgotado, nem de perto nem de longe, o potencigrae&co, pragmatico e estético da lingua portuguesa

4% Podoksik, «How is modern intellectual history pb&®», p. 306.

0 A grande referéncia sdo os dois tomos de Skiroimesas fundactes do pensamento politico moderno
no Renascimento e na Reforma: Quentin Skinfiee, Foundations of Modern Political Thougitois
Volumes, Cambridge, Cambridge University Press8197
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entre o discurso das elites intelectuais, por w,l@ o do grande publico e dos seus

activistas politicos, por outrd.

Ora, Podoksik cré que estas dificuldades ocasieng@dos aparentemente
irreversiveis processos de desintegracédo da limguamplitica podem, até certo ponto,
ser superadas, se o investigador lograr escreivist@ia do pensamento politico tardo-
moderno através da biografia intelectual de umrajite possa servir de guia a sua época
— e cuja obra empreste a linguagem politica tarddema a unidade e coeréncia que
manifestamente |he faltath.Coloca-se todavia a questdo: serd que existe adgion
gue nos possa prestar esse precioso servico deegoieal? Em boa verdade, a
modernidade ndo se limitou a alargar o fosso polithguistico entre as elites
intelectuais e o grande publico. Além disso, impdembém considerar a crescente
diferenciacédo no seio das proprias elites. Nasypadade Podoksik, a linguagem politica
sempre foi «xum refinamento» da experiéncia polilieama dada sociedade «através da
lente da sua classe letraé®®ra, a condigdo moderna caracteriza-se justarsmtsm
por divisbes profundas entre essa mesma «clagseldet O discurso politico das
vanguardas culturais e artisticas tem pouco em goleam o das elites econémico-
financeiras, que por sua vez difere largamenteedjiristas proeminentes, especialistas
técnico-cientificos, doutrinarios religiosos e @irem diante até as proprias elites
politicasstrictu sensoUma conversa em torno de temas e questfes ps)isapondo
que estes se deixem sequer definir mais ou memsesualmente, entre as diferentes
partes desta elite intelectual torna-se extremaardifitil, sendo impossivel, ndo porque
redunde necessariamente em polémica insanavel, poragie tende a assumir 0S
contornos de um dialogo de surdos, na medida enogjgeus vocabularios especificos
sdo, muitas vezes, incomensuraveis. Para servopmgito de abrangéncia, o guia numa
viagem pelas ideias politicas da modernidade taedia de ser um autor que, de algum
modo, escapasse a este vortice de especializaitdgneentacdo, ou cujo pensamento
conseguisse cortar transversalmente por entrélaleedida em que um tal heréi possa

de todo ser encontrado, néo seria exagero chamavtrara.

51 Ver Podoksik, «How is modern intellectual histpissible?», pp. 310-312.

52 |bid., pp. 313-314. O modelo é aqui explicitamente t@resa biografia intelectual de Edward Gibbon
publicada por J. G. A. Pocock a partir de 1999, casiste numa abrangente introducao a histéria das
ideias do iluminismo anglo-francéfono do século KVMJ. G. A. PocockBarbarism and ReligionCinco
Volumes, Cambridge, Cambridge University Press912@10.

53 Podoksik, «<How is modern intellectual history pble?>», p. 312.
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Em todo o caso, adoptar a vida e obra de um autdiifacetado, viajado e
transdisciplinar como principio organizador de ustudo, tdo abrangente quanto
possivel, sobre as ideias politicas da modernidadtba, ainda que possa albergar
vantagens e beneficios praticos do ponto de viatandestigacdo e, sobretudo, da
narracao, dificilmente permitiria ao investigadodenar o caos linguistico reinante. Ou
s6 o lograria fazer de modo artificial, o que serrasi mesmo questionavel do ponto de
vista da sensibilidade disciplinar reivindicadaapptopria Escola de Cambridge para a
historia das ideias. Se a experiéncia intelectaainddernidade tardia € marcada pela
fragmentacao da linguagem politica — e néo s6 tiagac-, sera legitimo impor-lhe uma
unidade biobibliografica para salvar um algo vatgal de abrangéncia e completude da
histéria do pensamento? Se o que «realmente aeostéeve por palco um cenario de
desagregacao e confusao linguistica, conta-lo stgmno unitario de uma vida, ainda que
proficuo na perspectiva da organizacdo narratide mmplica um risco sério de

deturpacgédo dos proprios eventos histéricos?

Cremos, pela nossa parte, que o problema é mais fim que Podoksik supbe.
A fragmentacéao da linguagem politica que ele ifieatcomo origem das dores de cabeca
do historiador das ideias politicas tardo-modegasa verdade, consequéncia de uma
causa primeira: a indeterminabilidade histéricaxjzeriéncia da modernidade tardia. Por
outras palavras, a histéria do pensamento dest&mmddde revela-se, tdo necesséria
quanto paradoxalmente, uma historia do presenteh&emos os seus inicios, talvez
estejamos algures a meio, mas o fim ainda nédo dgapsom clareza no horizonte.
Enquanto, nos seus primordios, narrados com irdageblerudicdo pela Escola de
Cambridge, o pensamento politico moderno se debenwvaem alternativa ou por
oposicdo a ordem teologico-politica que se havisalidado na Idade Média, e cujo
socobrar francés de 1789 pdde constituir marcodiotbde transicdo epocal, a medida
que a modernidade se torna auto-reflexiva — e queeca a descobrir as suas proprias
crises — dispersa-se em varias direc¢des a prdeuraspostas, sem rumo univoco, mas
jamais renegando essa condicdo de busca. Entrefargao, outras datas surgiram com
potencial de ruptura epocal — 1945 e o Holocaustwocponto culminante das perversées
da modernidade; 1989 com o desmoronar da Russiétisava fazer surgir esperancas
milenaristas do triunfo da democracia liberal cdmoda histéria, ao mesmo tempo que,
supostamente, anunciava o colapso de todas asegraradrativas historicas —, mas

nenhuma se impds definindo um antes e um depd@ @ tdo clara como a Revolucéo
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de 1789. No limite, mesmo os pensadores ditos paemos continuam profundamente
implicados nos dilemas da modernidade tardia, nrdidaeem que ndo conseguem ou se
recusam nomear esse outro, ainda desconhecid@gzakm.

Em certo sentido, sim, trata-se de um problemalte de distanciamento. N&o é
certo, porém, que ele seja remediavel, num homzpriximo, pela mera passagem do
tempo. No inicio da década de 1970, Pocock faziarmpie, nas disciplinas de historia
das ideias politicas da Universidade de Cambradesignacgéo “Historia do Pensamento
Politico” dava lugar, algures a partir do séculXXa “Teorias do Estado Moderno”,
revelando indesmentivel incerteza quanto a propatureza historica do objecto
leccionado’* Quatro décadas volvidas, Efraim Podoksik olha pasacontedos
curriculares da mesma instituicao, relativos adhistdo pensamento politico pds-1890,
e sublinha a sua insatisfacao face a auséncia deanonizacdo ampla e representativa,
notando ainda que a questdo, muito provavelmeétesa tornard menos problematica
dai a 100 ano®.Em derradeira andlise parece, pois, que a modehaitardia confronta
a histéria do pensamento politico com os seus ®pmites disciplinares.

A via da biografia intelectual sugerida por Podklsgria aquela em que as ideias
politicas da modernidade tardia seriam tratadasatd 0 mais analogo possivel, e com
idénticas ambicOes de abrangéncia, ao que a Edeol@ambridge logrou construir
relativamente ao pensamento politico desde o Riemasto até & Revolucdo Francesa.
No entanto, a busca de coeréncia e unidade nasatgsim como de abrangéncia epocal,
tenderiam a obscurecer o sentido de crise da middeen tardia, que constitui
caracteristica fundamental do periodo. O panoranediticp-intelectual desta
modernidade ndo se deixa conduzir a unidade neataeha sua plenitude — porque se

trata de um passado que prossegue e perseguendae gpresente.

4. Weber, Kelsen e Schmitt: afinidades e divergéncias

Porventura, dos autores de que nos ocupamos, MdeNgeria 0 que mais se

aproximaria do — falando em termos propriamenteswabos — tipo-ideal de guia epocal

54 Vide Pocock, «Languages and Their Implications», p. 5.
%5 podoksik, «How is modern intellectual history pbl?», p. 310, n. 4.
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procurado por Efraim Podoksik para cumprir a diftarefa de narrar a historia do
pensamento politico na modernidade tardia. Contogfestamos a falar de um jurista de
formacao que ocupou uma catedra em economia ndeiopatribuiu decisivamente para
a fundacéo e autonomizacéo cientifica da sociolalgima; de um homem viajado pela
Europa e pelo Mundo, que aprendeu russo para psedgrr os relatos originais da
Revolucdo de 1905 e que, ja tarde no seu percoisledtual, se dedicou ao estudo das
religides Orientais; de um cidadao com interverpgiiica activa, ainda que intermitente
e de sucesso limitado, cuja voz foi escutada ementos tao decisivos da historia alema
do século XX como as negocia¢fes do Tratado deaMesse 0 processo constituinte de
1919 — e tudo isso apesar de uma saude mental dudgio fez abdicar da carreira
universitaria a qual tdo cedo havia acedfio.

No entanto, um olhar focado em Weber restringoiéeinente o escopo de uma
analise da crise da democracia liberal e da legitide politica na modernidade tardia.
Quando muito, poderia guiar-nos pelos paradoxdgdmlismo tardio. Mas Weber foi
sobretudo um homem da era imperial. Tendo mormadd @20, péde acompanhar apenas
0 «trauma de nascimento», e ja ndo as dores derneggo, da Republica de Weimar,
apesar do seu profundo conhecimento dos mais me@ocessos de democratizacado
politica britanica e norte-americana. Kelsen e Stthpertencendo a geracdo seguinte
gue assistiu a toda a experiéncia de Weimar elaocss0, permitem justamente alargar
o foco. Ainda que nelas nédo se deixem plenametggrer — da mesma forma que é
polémico apelidar Weber de liberal — o pensameegted dois autores remete para as
outras duas grandes tradi¢cdes politicas da modelajcdtom as suas respectivas no¢des
de legitimidade e tensdes intrinsecas: sociafi$(k@Isen) e conservadorismo (Schmitt).

Por outro lado, sendo Weber o mais antigo dosdr&sa obra constituiu em certos
aspectos referéncia para os outros dois. A triaggol deu origem, como vimos acima, a

uma narrativa de continuidade sob o ponto de wittaspectivo da «catastrofe alema»,

%6 Vide a magistral biografia de Joachim Radkisiax Weber: Die Leidenschaft des Denkevsnique,

Carl Hanser, 2013. Se é certo que esta obra sammBém com proveito como retrato de uma época
conturbada de transicéo para a sociedade técriamedindustrial moderna, tal ndo se deve a qualqu
intencdo explicita ou implicita por parte do aateabarcar o panorama geral de uma época do pamsame
Alias, trata-se de uma biografiaut court por vezes quase obsessivamente atenta aos deti@haeda
pessoal, ndo de uma biografia intelectual marcattagsimado da obra sobre 0 homem. Mais: Radkau nédo
procura jamais restituir unidade e coeréncia nepeasamento da época, nem ao de Weber. Pelo éontrar
interessam-lhe sobretudo as relagcbes de ambivalénesolivel entre uma obra rica, complexa e
multifacetada e uma personalidade internamenteniatpda.

57 E certo, sublinhe-se, na variante estritament@ma$ta, ndo revolucionaria.
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complemento, na histéria do pensamento politicoyedégsdo negativa das teses do
Sonderwegalemdo. Ora, essa narrativa precisa, pelo menosedenatizada. Nao
duvidemos de que tanto Kelsen como Schmitt aprendenuito com Weber. O jurista
de Viena, na sua formacéao, passou por Heidelbergke participou nos seminarios de
Georg Jellinek, jurista proximo de Webfer entre as suas primeiras publica¢des contam-
se um conjunto de recensfes publicadasAnchiv fir Sozialwissenschaften und
Sozialpolitik co-editado por Web&t Schmitt, por seu turno, tera assistido, em Musiqu
as duas ceélebres palestras weberianas sobre d@aci&re politica como vocacoes,
participado nos seminarios para jovens docenteS\tgleer dirigiu nessa mesma cidade,
no seu fugaz regresso a carreira universitarinclesivamente conversado em privado
com o autor em algumas ocasif®spesar destas aproximagdes, todavia, as passagens
nas obras de Kelsen e Schmitt que remetem exptierite para Weber sdo, na sua
maioria, de natureza critica, com o0 esforco de desgao a superar as ocasionais

manifestacées de débito intelectbfal.

Neste contexto, falar em «filhos naturais» ou seeue «discipulos legitimos»
constitui manifesto exagero. Em boa verdade, congefiam o normativista Kelsen e o
decisionista Schmitt, polos diametralmente opodtmgensamento juridico-politico de

Weimaf?, descender de um mesmo progenitor intelectual? tisposta afirmativa

%8 Sobre a relacéo entre Weber e Jellinek, e solwetoiore a importancia da teoria social do Estadtede
ultimo na elaboracéo do conceito sociolégico dadtsto primeiro, veja-se Stefan Breugeorg Jellinek
und Max Weber: von der sozialen zur soziologischtamtslehreBaden-Baden, Nomos, 1999.

9 Veja-se Hans Kelsewyerke Vol. 1, Matthias Jestaedt (Ed.), Tubingen, Molab8ck, 2007, pp. 561-
584.

80 ver Paul NoackCarl Schmitt: Eine Biographjerrankfurt am Main, Propylaen, 1993, pp. 41-42.

61 Algumas dessas instancias serdo dissecadastensen, no decorrer da nossa reflexdo. Sobre aelag
entre Weber e Kelsen, veja-se: Norberto Bobbio,xWaber e Hans Kelsenis, Norberto BobbioDiritto

e Potere: Saggi su KelseNapoles, ESI, 1992, pp. 159-177; Weyma Liktsgitimitat kraft Legalitat:
Sinnverstehen und Institutionenanalyse bei Max Wahd seinen Kritikern Tibingen, Mohr Siebeck,
1991, pp. 25-65; Agostino Carrino, «Max Weber eh$l&elsen»jn Carlos-Miguel Herrera (Dir.).e
droit, le politique autour de Max Weber, Hans Kals€arl Schmitt Paris, L'Harmattan, 1995, pp. 185-
203. Sobre Weber e Schmitide G. L. Ulmen,Politischer Mehrwert: Eine Studie Uber Max Webed un
Carl Schmitt Weinheim, VCH Acta Humaniora, 1991; CatherineliétiThélene, «Carl Schmitt contre
Max Weber: rationalité juridique et rationalité @omique»,in Herrera (Dir.),Le droit, le politique pp.
205-227; Dana Villa, «The Legacy of Max Weber iniWar Political and Social Theoryiy Gordon e
McCormick (Eds.)Weimar Thoughtpp. 73-86.

62 A rivalidade entre Kelsen e Schmitt € sobejameantehecida. Partes importantes das suas obras foram
escritas em resposta as teses do outro. O confiendt@atingido o auge nos anos da crise final diemafe

com a polémica em torno do controlo da constituaidade (Carl SchmittDer Hiter der Verfassung
Tibingen, J. C. B. Mohr (Paul Siebeck), 1931; Hdaksen, «Wer soll der Hiter der Verfassung sein?»,
in Hans Klecatsky, René Marcic, Herbert Schambecks.JEBie Wiener rechtstheoretische Schule:
Schriften von Hans Kelsen, Adolf Merkel, Alfreddress Vol. 2, Viena, Europa Verlag, 1968, pp. 1873-
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poderia, € certo, apontar para a diversidade iatdanprépria obra de Weber. Enquanto
Kelsen — mais precisamente: o KelserTéaria Pura— estaria na linhagem do Weber
metodologista que reclama para as ciéncias samaésestrita neutralidade axiologica
concebida a imagem das ciéncias naturais, Schenidt @ herdeiro radical dos elementos
decisionistas da sociologia weberiana da dominag@oentanto, ainda que se possa
aceitar esta bifurcacdo, ndo deixa de ser necegs@sseguir com cautela: mesmo |14
onde as afinidades existem, as divergéncias teadmrabar por ultrapassa-las. E o facto
€ que os comentadores que estabelecem linhas eles8ocentre Weber, por um lado, e
Kelsen e Schmitt, por outro, o fazem sempre, era cado, entre o primeircapenasum
dos segundos, nunca os dois. A colocacdo de amlmsltaneamente, na linhagem
sucessoria implicaria que se postulasse a existéa@iica de pelo menos dois Webers,
levantando-se imediatamente o problema de sabédqgedfilhos” — e dos “pais” — o

“legitimo” e qual o “ilegitimo”.

Na verdade, conhecemos apenas uma obra dedicageafiegmente aos trés
autores aqui estudados — e trata-se ndo de unpeasiabgrafico, mas de uma recolha
de ensaios apresentados por ocasido de um coladgrinacional decorrido em 1993 na
Universidade de Paris %.Na introducéo a esse volume, Carlos-Miguel Herrefere
gue o terreno comum de Weber, Kelsen e Schmita recusa do direito natural e o da
dendncia da sua fun¢éo ideoldgica de encobrimentiindensao inerradicavel do conflito
e do horizonte inultrapassavel da dominacao do hopeo homem. Se, para Kelsen, o
levantar do véu jusnaturalista nos coloca anteca the Gorgona do Poder, segundo
Schmitt, o direito natural ndo significa mais de g@usoberania dos que a ele sabem apelar
e que decidem do seu conteldo e aplicacdo, enqaastolhos de Weber, toda a vontade

1922); o litigio entre o governo federado da Peissd governo d&eich em 1932, onde estiveram em
lados opostos da barricada continuando a batalliaiciaria ¢/ide David Dyzenhaus, «Legal Theory in the
Collapse of Weimar: Contemporary Lessonsihe American Political Science Revjevol. 91, No. 1,
Marco de 1997, pp. 121-134); e, finalmente, a esgmuide Kelsen da Universidade de Coldnia, em 1933,
relativamente a qual Schmitt, colega na mesmauiigsdio, recusou assinar a peticdo que se lhe oguaha
Noack,Carl Schmitt p. 185).

De entre a vastissima bibliografia secundaria gmasia a confrontagdo tetrica entre Kelsen e Schmitt
deixem-se aqui apenas trés referéncias, a titulmmente exemplificativo, provenientes de contextos
académicos distintos: Wolfgang Mantl, «<Hans Kelsed Carl Schmitt»RechtstheorieNo. 4, Caderno
Especial, 1982, pp. 185-199; Jean-Francois Kéryegdma critique schmittienne du normativisme
kelsénien»,in Herrera (Dir.),Le droit, le politique pp. 229-241; David Dyzenhau&ggality and
Legitimacy: Carl Schmitt, Hans Kelsen, and Hermadatier in Weimay Oxford, Oxford University Press,
1999 (este ultimo propondo o jurista social-demi@ackermann Heller como terceira via capaz de supera
os principais dilemas do choque Schmitt-Kelsen).

3 Herrera (Dir.)Le droit, le politique.
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de suprimir em absoluto a dominacdo se esgota @piadf Esta rejeicdo abre
necessariamente um espaco de tenséo entre o Seumn@erto e o do liberalismo classico,
assente justamente nas teorias contratualistasedtmdhatural, mas a simultanea recusa
da propria possibilidade de uma transformacao elagdes de poder que possa resultar
na eliminacdo da dominacdo do homem pelo homentaas igualmente em dialogo

critico com a tradi¢do socialista, incluindo o nismo.

Ora, este campo comum de rejeicdo tanto das fundag@es jusnaturalistas
como de horizontes de transformacéo social e galitlos como ilusérios — o socialismo,
mormente na versao marxista, mas também, como netaaima, o conservadorismo de
inspiragdo neocorporativista — remete para a clawgsie critica que constitui o cerne da
nossa abordagem: a dupla crise da democracia lliberperiodo entre-guerras e o
problema da legitimidade politica na modernidadeliaa A afinidade relativa no
diagndstico da crise, todavia, ndo s6 da lugar ttae@o de consequéncias muito
diversas, como advém de razdes mundividenciaisdigintas. Os veredictos de Weber,
Schmitt e Kelsen sobre a democracia moderna diwesgepdem-se, assim como as suas
respectivas narrativas da modernidade. Analisasdoemparativamente, este trabalho
podera também contribuir subsidiariamente para tgimderpretacdo do pensamento de
cada um deles sob luzes menos exploradas na bafimgecundaria. No caso de Weber,
movemo-nos na esteira dos que buscam 0s nexosagietneia socioldgica e 0s escritos
politicos do final da década de 181 Gejeitando uma separacgio estrita entre o ciantist
social e o publicista politico, mas interessa-nesos a natureza estatica de alguns dos
conceitos fundamentais daquela — Estado, dominagéappdlio da violéncia fisica
legitima — do que a dimensao dindmico-temporal ateativa da modernidade que ela
veicula. No que toca a Kelsen, a nossa atencames®ndo na exaustivamente debatida
Teoria Pura do Direitpmas no seu pensamento democratico, bem menax&kplaté

a dat&® procurando entender a defesa kelseniana da dacwparlamentar no contexto

64 Vide Carlos-Miguel Herrera, «Avant-proposn,Herrera,Le droit, le politiquepp. 8-9, nn. 2, 4 e 5.

%5 David BeethamMax Weber and the Theory of Modern Politi&@gunda Edicdo, Cambridge, Polity
Press, 1985; Joaquin Abell&gder y Politica en Max Wehédvladrid, Biblioteca Nueva, 2004.

56 O niimero especial de uma revista alema de tegidiga co-editada originalmente pelo proprio Kelse
— Werner Krawietz, Ernst Topitsch e Peter KolledgE, «ldeologiekritik und Demokratietheorie beinda
Kelsen» RechtstheorigNo. 4, caderno especial, 1982 —, bem como osenda italiano Norberto Bobbio,
Diritto e Potere constituem ainda as obras de referéncia. A laexistente a este respeito na bibliografia
anglo-saxonica foi sé muito recentemente supridaSamdrine Baumeilans Kelsen and the Case for
Democracy Colchester, ECPR Press, 2012.
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de uma visdo do mundo critico-relativista partilhadm uma certa concepc¢ao da ciéncia
moderna. Relativamente a Schmitt, autor cujas $di&m sido avidamente apropriadas
por correntes que, a esquerda, pretendem constnaircritica radical do liberalisro o
esforco residira sobretudo no sublinhar das rdemsgicas do seu pensamento e suas

implicacdes, no limite, robustamente autoritarias.

67 Chantal Mouffe,The Democratic Paradgx.ondres e Nova lorque, Verso, 200&ndreas Kalyvas,
Democracy and the Politics of the Extraordinary: &/eber, Carl Schmitt, and Hannah Arendbva

lorque, Cambridge University Press, 2008; Giorgigatben,State of ExceptignChicago e Londres,
University of Chicago Press, 2005.
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Introduction

The idea of legitimacy appears in the politicalgaage of Western Europe as a
counterrevolutionary watchword. Reactionaries fridme North and from the South
opposed to the government by the people, which tfean coined as tyranny of the
majority, the legitimacy of the old monarchic liges. Soon enough, however, the idea
became detached from such origin. Throughout tm=teenth century, notions of
political legitimacy with reference points otheaththe royal blood blossomed. Quickly
one began to hear about the legitimacy of a spesdifcial class; of a certain intellectual
elite or exceptional leader; of a nation, ethniougr or race; of a civilizing mission;
amongst many others. Such multiplication of measinghich not infrequently turned
out to be, on closer inspection, mutually and disicedly opposed, made the term
acquire a rather broad sense. Legitimacy, indesthrbe the word used to designate the
allusion to a higher and indisputable right whitdtna sustained and justified the validity
of political authority. In Economy and SocietyMax Weber voices this broad
understanding of the concept, by referring the l@mbof legitimacy to the question of
«the ultimate grounds of the validity of a dominati®,

But the spread of alternative notions of politiegitimacy is also an unequivocal
symptom of crisis. In fact, the emergence of thestjon of legitimacy as an object of
debate and contestation constitutes in itself a sigundamental uneasiness. In normal
conditions, indeed, the basic principles of thatal order, far from being publicly and
openly discussed, remain beneath the surface as t#o#tly guide the actions of
individuals and groups. The unraveling of the «odtie grounds» of political authority
and their questioning by several — frequently miljuexclusive — visions is, on the one
hand, certainly the product of the modern dissotubf traditional markers of certainty,
which were based upon theocentric conceptionseofittiman existence. Yet, on the other
hand, it is also the result of the collapse of i@dern rationalist illusion which, for a
period, considered itself capable of furnishing exjually stable and equally lasting
alternative. Thus, the study of the European cosigolitical legitimacy compels us to
distinguish two modernities — an early modernityrked by anthropologic optimism; a

%8 Max WeberEconomy and SocigtBerkeley, Los Angeles and London, University afli@rnia Press,
p. 953 (emphasis elided).
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late modernity, of much gloomier contours, chanaoéel by mounting self-reflexivity —

and to locate it explicitly in the latté?.

To be sure, the choice of the temporal markersrs¢éipg these two European
experiences of modernity is — and will surely remaicontroversial. Perhaps it can be
said, in admittedly rough terms, that the early eracera extends from the dawn of the
Renaissance in the City-States of the Italian Eriento the aftermath of the Atlantic
Revolutions in the first half of the nineteenth ey, whereas late modernity starts with
the upsurge of nationalism and imperialism at titka the nineteenth century and attains
its tragic climax in the horrors of World War artetHolocaust. In the history of ideas,
authors such as Nietzsche, Marx and Freud aris@ aftthis regard as key transitional
thinkers, whilst a sociological approach would lkelace the frontier at the period when
the driving processes of modernization — indushdgion, urbanization and
secularization — grew from marginal and embryortienpmena, in still predominantly

agricultural and traditional contexts, into cenfesdtures of European societies.

Rather more polemical than the choice of tempbindaries which might
meaningfully divide the European experience of moithe in two distinct phases is,
however, the assessment of the fate of such experiafter 1945. If, indeed, the
interpretation of World War Two and the Holocaustlee pinnacle of the self-destructive
impulses of modernity is just about consensual,stee cannot be said regarding the
judgments of the scenery that followed. Does it enaknse to speak of a triumphant
return of progressive and optimistic visions of madty, be it under a liberal capitalist
or communist guise (the latter completely shatteaftdr 1989)? Would it be more
appropriate to talk about an emptying of the mogenject which gives rise to a post-
modernity of undefined and indefinable contours?dOes one instead witness mere

repetitions and reformulations of the characteritgnsions of late modernity?

These questions, of course, go well beyond thpesobthe present study, which
aims to consider the thought of three great palitibieorists in the interwar critical
juncture, when the reflection on the issue of legity was as radical, urgent and

profound as ever before and ever since. But thegataail to shed some light, even if at

% For a nuanced discussion of the concept of mogesge Shmuel N. Eisenstadt, «Multiple Modernitjes
Daedalus Vol. 129, No. 1, Winter 2000, pp. 1-29, a britifeessay which warns against the dangers of a
strictly Westernized understanding of modernizatiwhilst at the same time developing an outstanding
rebuttal of the theses of «the end of history» (Fakna) and of «the clash of civilizations» (Huntorg
which have stirred the waters in the social scisratéhe close of the twentieth century.
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a distance, onto one’s questions and answers dbgedthae trails traversed at the peak of
late modernity are not as far as it might at fylsince appear from the tortuous roads we

travel today

1. The crisis of liberal democracy in interwar Europe and the problem of

political legitimacy in late modernity

The decades between the two World Wars of the dastury are generally
interpreted as the major period of crisis of lib@@amocracy in Europe. The expansion
of democratic forms of government encounters thexdirst serious setback. If the
collapse of the four great continental empires (T, Austro-Hungarian, Russian and
Ottoman) in the aftermath of the 1914-18 militagnttict originated, at first, an
unprecedented wave of democratization, soon theement began to be reversed. The
vast majority of the new regimes in Central andt&asEurope succumbs, during the
1920s and the 1930s, to authoritarianism. In thel§since the triumph of Italian fascism
in 1922, the scenario is no different. And evenhi@ European strongholds of modern
democracy — France and the UK — signs of appreterstart to arise. The blow to
democratic optimism could scarcely have been moogopnd. After all, the road to

democracy was not a one-way street.

But the crisis of liberal democracy in interwar &pe, far beyond parliamentary
democracy in the strict sense, was also a genesié of liberalism. Or, to be more
precise, it prolonged and exacerbated — since peaged to suggest that the mere
democratization of the political system might nat &ble to reverse it — a crisis of
bourgeois liberalism that had its roots in the laigeteenth century, as mass politics
emerged and the labor movement gained both infei@anc confidence. The turn from
the nineteenth to the twentieth century marks ik & the «age of securit{of the
European bourgeoisie. An age that would surelyorotvived after a large-scale conflict
which inevitably meant, for all the nations invaliyea brutal extension of State powers

and prerogatives. The challenge to the fundameémséitutions of the liberal-capitalist

0 Jan-Werner MiullerContesting Democracy: Political Ideas in Twenti€bntury EuropeNew Haven
and London, Yale University Press, 2011, pp. 9-16.
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system — parliament and the free market — not palgisted, but gained momentum in

interwar Europe, spreading a sense of «class amxtetmongst bourgeois ranks.

Thus, the present work will also reflect upon thisl crisis. And it will do so by
focusing on the theoretical production which emdrge the cultural and intellectual

context of the most fateful democratic experiencéhe time: Weimar Germany.

Rereading the political thought of three cruciathass — Max Weber (1864-
1920), Hans Kelsé€h (1881-1973) and Carl Schmitt (1888-1985) —, onk ascover
three substantially different, though not whollgammensurable, ways of understanding
such a crisis. In a nutshell, one might say thase¢hauthors converge in a profound
dissatisfaction with the basic assumptions of atas8beralism, based as they were upon
an individualistic, abstract conception of natlaal and the related notions of justice and
contract. Interestingly enough, however, the rdfakthe liberal paradigm in its classical
terms does not lead any of the three authors toamaleither one of the two main currents
which appeared at the time, in Germany and elsesyha&s major alternatives to
liberalism: on the one hand, Marxian socialism amuthe other, a somewhat diffuse
corporatism of conservative temper which opposesl @alieged individualism and
mechanicism of Western thought to a purportedlyaoig — and supposediyore
Germanic — conception of the political community.the works of Weber, Kelsen and
Schmitt one encounters, albeit under diverse poingew, moments of acute critique to

1 On «the language of class anxiety», see Charldtaier, Recasting Bourgeois Europe: Stabilization in
France, Germany, and Italy in the Decade After \Wa¥ar |, Princeton, Princeton University Press, 1988,
pp. 22-39.

2 Strictly speaking, Hans Kelsen's work refers moudre directly to Vienna — and to the specific cahte
of post-World War One Austria, where the author wadeniably a leading figure — rather than to Weima
After all, the Austrian Republican ConstitutionXd20 was drafted by Kelsen himself, and he alseeser
as a judge in the newly created Constitutional Cddmpwever, a stringent separation between the @erm
and the Austrian experiences in the interwar periakes little sense. The crisis of democracy was
perceived in very similar ways in Weimar and in Mia. And the democratic system found in both
instances the same tragic outcome, sealed in th&ian case by Hitler's 1938nschlussMoreover, the
influence of Kelsen — who, in the early 1930s, nibkigefly from Vienna to Cologne — soon radiatedlwe
beyond Viennese circles. In fact, the author wadelyi acknowledged as the most prominent theorist of
law and the State in the German-speaking spacesbatthe two Great Wars, before turning, as a re$ult
his emigration to the United States in 1940, infguably the key jurist of the twentieth century.

On the centrality of Kelsen to the legal though?édimar, see John P. McCormick, «Legal Theory aed t
Weimar Crisis of Law and Social Change», in PeteGGBrdon and John P. McCormick (Ed&yeimar
Thought: A Contested Legadrinceton, Princeton University Press, 2013 56957.
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Marxisn'3, as well as the refusal, often in rather aggressivms, of the buzzwords of

neo-corporatist conservatistn

However, what sets these authors apart largelyasags such a coincidence in
the rejection of the main ideological horizonsla# time. The perspective which | intend
to explore in this study is that Weber, Schmitt &edsen put forward divergent readings
both of the crisis of liberal democracy and ofptssible solutions. In Weber, a thinker
coming from Protestant and bourgeois milieus amthat extend, a representative of the
mainstream German liberal political tradition, axwmes across a desperate attempt to
overcome the suffocation of politics — and of free® —, as a result of the unrelenting
rationalization and bureaucratization of social gqaditical organizations, through an
elitist, charismatic and plebiscitary reinterpretatof modern democracy. As for Kelsen,
a lawyer of Jewish origins with a professed symyddtin social democracy, one deals
with an effort to democratize the political institins inherited from nineteenth-century
liberalism, an effort which seeks to divest theomirtheir original ideological garments
and to open them to the participation of hitheddiglly or totally excluded social groups.
At last, in Schmitt, a Catholic from modest petbulgeois backgrounds, one discovers a
visceral rejection of liberal thought in its mulBpand widest dimensions; a rejection
which comes circumstantially close to several ddfe anti-liberal languages and
traditions — for example: playing democracy agalitsralism and legitimacy against
legality; evoking the myths of nation and race; lekpg notions of strong political
leadership in the face of the impasses of parlidangrgovernment —, but which, at its

core, points to an authoritarian, theologicallypined vision of politics.

73 For example: in Weber's case, the lecture on «ieni» delivered before a group of Austrian army
officers (Max Weber, «Socialism», Max Weber Political Writings Cambridge, Cambridge University
Press, 1994, pp. 272-303); in the case of Kel$enctitique of Marxian theories of the State, depel in
the context of a controversy with the Austro-MatrXigax Adler (Hans Kelsen$ozialismus und Staat
Second Expanded Edition, Leipzig, C. L. Hirschfdl823); regarding Schmitt, the exposure of the iagor
of dialectical and historical materialism (Carl #ttt, Die geistesgeschichtliche Lage des heutigen
ParlamentarismusNinth Edition, Berlin, Duncker & Humblot, 2010pp63-77).

4 See, for instance, Weber's aggressive rhetorinerpolitical writings from the last years of Wokldar
One targeted at the proponents of a return to ealimed vision of the mediev8téndestaafMax Weber,
«Suffrage and Democracy in Germany», in Max WeBelitical Writings pp. 85, 91 and 100); Kelsen'’s
rejection of the corporatist alternatives to pankatary representation (Hans Kelséam Wesen und Wert
der Demokratie Second Revised Edition, Tibingen, J. C. B. Métau Siebeck), 1929, pp. 47-52); and
Schmitt’s silence, despite his clear sympathy fatidn fascism, regarding the doctrine of tB&ato
Corporativo (Carl Schmitt, «Wesen und Werden des faschistis@taates», iCarl Schmitt,Positionen
und Begriffe im Kampf mit Weimar — Genf — Versaill©®23-1939 Third Edition, Berlin, Duncker &
Humblot, 1994, pp. 124-130).
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As suggested in the inaugural lines of the presek, through these three
distinct readings of the crisis of liberal demogratinterwar Germany | also aim — and
above all, perhaps — at a broader reflection orptbblem of political legitimacy in the
late modern context. As seen abByéax Weber defined the issue of legitimacy as
pertaining to the fundamental principles which airsthe validity of the political order.
Subsequently, he distinguished three so-called tgpas which could provide a better
understanding of the empirical manifestations djitimate political domination: a
peculiarly modern one — legal-rational rule — iniethobedience is due not to real
persons, but to an abstract set of rules; and twers, whose origins are immemorial,
where authority is of an inherently personal kigither by way of tradition or charisn.
Indeed, the study not only of Weber’'s political ugbt, but also of Kelsen's and
Schmitt’s, can hardly ignore the modern categarfastionalization and secularization
and the erosion of the traditional and theoceniggvs of human existence which they
imply.

If the pre-modern age in the West was Christiandenoity tried to emancipate
itself from the dominant religion by seeking itsufmations elsewhere. It ended up
anchoring them in a supposedly self-sufficient hammaason. In terms of political
thought, the major consequence was the dissolofitime theological-political nexus. In
the context of the Reformation, Thomas Hobbes sinisethat regard as the decisive
turning point, in his attempt to make the politicatier rest on purely rational grounds,
with no recourse to transcendence. His Leviathatihasultimate expression of a new
understanding of political representation, whicid to the legitimation of the absolute
—and no longer divinely derived — sovereigntylef tnonarchy. However, symbolically,
it is the French Revolution which truly emergedtes event separating the Old and the
New.”” Indeed, it inaugurates a century marked, in itst fhalf, by anthropological

optimism and utopian projections of humanity intbutaure of complete rationality and

SFn. 68.
76 Weber,Economy and Socigtgp. 953-954.

7 The French revolutionaries effectively tried toraluce a new time. For them, 1789 was not the year
1789 AD, but the first year of the Revolution. Ticwunted from the birth of the Son of God was regth

by a time which announced the birth of a New Maaed from the shackles of religious authority and
capable of establishing, on its own terms, thetigaliorder. However, the question is whether éimalogy
between the birth of Christ and the Revolution\anés instituting a new era does not in itself ed\bat

the political, at the very moment in which it deela its liberation from theology, does not cease to
incorporate within its now supposedly autonomou®ceven if under new clothes, basic notions of the
theological experience of the universe.
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social harmony. Trust in reason; belief in progréssentific, technical and social);
consecration of inalienable and inviolable rigitseribed in the very nature of the human
being — these are the marks and the promises éfr@aslutionary Europe. But the long
nineteenth century (1789-1914) revealed, in itss®uhe dark side of progress, as well
as the ambivalences of reason. The advances istiluechnique and in the capitalist
economy brought with them urban poverty and thelipeenents of the social question.
Liberal politics quickly succumbed to the temptasmf imperialism, as a way of dealing
with the pressure of democratization. The languaigeghts, in spite of its claimed
universality, did not stretch beyond European bauwied, though the continent had long

ago started its overseas expansion and coloni@naares.

In a way, therefore, the continent that returnenftbe trenches in 1918 has trouble
believing either in God or in Reason. The «ultimgteunds» of political order are at
stake all over Europe, but in particular amongeséhreturning from the battlefields to

find a political community in the process of recioastion, as is the case in Germany.

For Weber, a pioneer in the sociological considenadf the issue of legitimacy,
the intrinsically modern, legal-rational type ofliioal domination is the product of the
formalization and secularization of natural law kose doctrine originally stems from
the Protestant sects — carried out by the Statealaracy. The procedural legality that
legitimizes the modern State is hence part of ke cage of Western modernity, which
arises as an unintended consequence of Protestaticasm. It must thus be integrated
in the irresistible dynamic of rationalization amareaucratization of ultimately all human
relations. However, despite the inescapable nattireuch a process, legality has, in
Weber’'s eyes, manifest limitations as a prevaityyge of legitimate domination. In the
final analysis, legality, just as tradition, desviés validity from an instituting moment of
rupture which belongs to the ideal type of charigsecndomination. Charisma, a concept
of theological origin, is for Weber, at the sammadj the original and the focal point of
political legitimacy. Modern mass democracy reggjiren his view, a charismatic
reinterpretation, not only because the belief iregarmal legality is inherently weak, but
also to avoid a thorough bureaucratization of mslitvhich would exclude the very
possibility of responsible leadership. The ratieleglal machine of the modern State
needs, according to Weber, to be regularly reilegiied by popular devotion to a
charismatic leader.
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Hans Kelsen, quite on the contrary, refuses theeitapartial, transcendence of
legality that is implied in the Weberian conceptcbhrismatic political leadership. For
the Austrian thinker, there is no doubt that allitpms, including democratic politics,
involves leadership and subordination. But leadpreind subordination do not lie
beyond the limits of the legal system, and theyhcaregitimize it exogenously. Modern
democracy has its foundations in its own legaliyt elsewhere. Kelsen, from the tree
authors studied here the one who least moves away the rationalist ideal of the
Enlightenment, tries to settle such foundationsugh an analogy between democracy
and scientific thinking, which is opposed to thieged proximity between autocracy and
metaphysics. Science is thus the ultimate stromglodl democracy. However, the
scientific ideal espoused by Kelsen is not basezhugn omnipotent human reason. In
fact, the author is well aware of the limits of mmunderstanding and of the impossibility
of absolute knowledge, in the wake of neo-Kantradition. The science that democracy
comes close to adopts a critical attitude towatsl®wn assumptions and towards the
empirical data that constitutes its object, recoigigi the relative, transitory nature of its
results. Like science, democracy must reject tmg pessibility of access to an absolute
truth or to absolute values, in the presence otlloinly blind obedience would make
sense. Its marks are axiological relativism andusapsm of potentially irreconcilable
and perhaps even incommensurable values and idesldy pluralism which might be
provisionally accommodated via compromises, butendully resolved through the
integral adoption of one of the positions in digpuAt a time of profound social and
political cleavages, the legitimacy of the demacreggime seemed to rest on a scientific
and relativistic distance to the passions at stake.

Carl Schmitt, at last, vehemently rejects the aiidh of politics with technical
or scientific logics, just as he discards, in spita circumstantial rapprochement at some
point, the sort of secular transcendence througipénsonal charisma of the plebiscitary
leader theorized by Weber. As arguably the lasatgo®unterrevolutionary thinker,
Schmitt aims to relocate law and politics firmlythe orbit of Christian theology, from
which they had never actually managed to break Beee, as the author notoriously

stated, «[a]ll significant concepts of the modenedry of the State are secularized
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theological concepts’$Schmitt’s vision of secularism and modernity iset from the
ambivalences of Weber’s reading: it tells the stufrg loss, of a retreat from the righteous
path, and stands in the sharpest possible comtr&&tlsen’s scientific worldview. Only
Christianity, and the divine truth revealed bydn provide the ultimate substance to the
political order of the West. The concept of theitual leads, in Carl Schmitt’s thought,
to the primacy of theology as the foundation ohauty.

As one can see, the interpretation of the crisibefal democracy relates, in these
three authors, to contrasting worldviews, whicha@we the problem of the foundations
of political authority in different, and sometimepposite, terms. Of course, one deals
here with two distinct levels of reflection, whigssume diverse positions in a scale of
abstraction. Ultimately, however, they are insepkraOn the one hand, it is difficult to
imagine that the crisis of a given political systanght even be reflected upon in the
absence of more or less developed theories onethergl issue of political legitimacy.
On the other hand, theories of a more general batleect nature tend to gain a peculiar
acuteness in moments of concrete challenges texieBng political order. In this study,
one will seek to emphasize the indissoluble linkveen the two levels of abstraction, in
an effort of synthesis which aims to recast thiteriwar debate, which is so often
segmented according to more immediate disciplimggrests — law and political science
focusing mainly on the crisis of liberal-democrategimes; philosophy and theology
discussing the general question of the foundatdregitimate political authority in the
modern context —, in its singularly broad scopethé separate, autonomous chapter
devoted to each author, | will try in every ondleém to relate the two distinct levels of
reflection with one another, calling the attentit;mm contrasts and continuities, to

ambivalences and paradoxes.

Regarding Weber, the main goal will be to readgbktical writings of 1917-
1919, in which the plebiscitary-charismatic readsignodern mass democracy emerges,
in the broader context of his narrative of moderras an irreversible process of
rationalization, secularization and bureaucratimat- or, to use the author’s inspired

phrase, of «disenchantment of the woffdin the case of Kelsen, the focus will be drawn

8 Carl SchmittPolitische Theologie: Vier Kapitel zur Lehre vorr @uveranitatNinth Edition, Berlin,
Duncker & Humblot, 2009, p. 43: «Alle pragnantergBffe der modernen Staatslehre sind sakularisierte
theologische Begriffe.»

® Max Weber, «The Social Psychology of the Worldigtehs», inH. H. Gerth and C. Wright Mills (Eds.),
From Max Weber: Essays in Sociologfew York, Oxford University Press, 1947, p. 23@he
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to the distinction of the two main lines of reasanof his defense of democracy: a first
one, Rousseaunian in its inspiration yet Hobbemiats results, which departs from the
ideas of freedom and equality to conclude for teeessity of the State as a mechanism
of representation and as a way to construct aatodéepolitical will; a second one, driven
by the recognition of the irreducible plurality amelativity of political values and
ideologies, in which the worldviews of science af&mocracy intersect. Finally, in
Schmitt’s controversial case, | will try to bringdk the circumstantial diversity of his
fierce critique of liberalism, which draws on argemts and insights from various

different anti-liberal traditions, to the theologicore of his political thought.

Yet, before proceeding to such atask, three iestaof historical, methodological
and bio-bibliographical clarification are necessdiyus, in the following lines, one will,
firstly, reflect upon the possibility and the pednce of reading the history of Weimar
Germany, in spite — or rather because — of itsudargies, as a paradigmatic occurrence
of the crisis of late modernity. Secondly, one wiikcuss the difficulties faced by the
study of political ideas in such a late modern eattAnd, thirdly, so as to better locate
our own perspective, one will briefly review paftioe virtually inexhaustible secondary
literature which, from the author’s times up untkie present day, has interpreted and

discussed the works of Weber, Kelsen and Schmitt.

2. Weimar: from «the peculiarities of German history»to «the crisis of classical

modernity» (and to «the German catastrophe»)

An intense debate over the thesis of the so-caledscher Sonderwethat is,
over an alleged exceptionalism concerning the Gemroate towards modernity, marks
German historiography from the second half of tventieth centur{® And these
discussions over the unique nature of Germany’s fmatmodernity could not help but
influence the historical interpretations of the Wiar Republic, as a short, albeit decisive,

moment in such a peculiar trajectory.

disenchantment of the worldxi€¢ Entzauberung der WegltAccording to Gerth and Wright Mills,
«Introduction: The Man and his Work», in H. H. Geand C. Wright Mills (Eds.)krom Max Weberp.
51, Weber might have borrowed the expression fraedFich Schiller.

80 For a critical synthesis of the debate, see H8ggbing,Der ‘deutsche Sonderweg’ in Europa 1806-
1945: Eine Kritik Stuttgart, Kohlhammer, 1986.
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Now, the idea of an exception — be it historicabbany other kinéf — really only
makes sense as opposed to an instance which isicedas the norm. In the case of
modern German history, the standard, normal inssgricom which it supposedly differs,
are the Western — British, French and, with sonstrictions, also North American —
experiences of political, economic, social and walt development in the wake of a
bourgeois revolution. In the German territoriesybweer, the bourgeois revolution failed
in 1848/49, thus leaving the nation’s political w@®g essentially in the hands of the

military and rural elite of an eminently feudal etéPrussia).

This detour from the standard script of bourgeeilution soon turned into a
major object of reflection by German thinkers, as@ecially by historians. For decades,
the difference was interpreted in a positive ligihthe first half of the nineteenth century,
the German national movement, shaped by the experief the “war of liberation”
(Befreiungskriedf? which put an end to Napoleon’s imperial ambition€entral Europe,
and despite the revolutionary aspirations of somigsasectors, thought of itself as an
alternative to the perhaps too radical ideas oFtieach Revolution. After the unification,
the intellectual elite of the neReichspent a considerable amount of its energy praising
both the uniquenessnd the supremacy of the institutional design of thdhémine
Empire, emphasizing a purportedly virtuous completauety between monarchy, army,
bureaucracy, university, old agrarian and new itrtal®lites — and circulating a pretense
opposition between, on the one hand, the “spifitaatl “organic” values that presided
over the German institutions and, on the other, #leged “materialism” and
“mechanicism” which characterized the historicgbesience of the We$t. This reading
of German exceptionalism attained its heights e rthtionalist intoxication of August

81 See, of course, the role such an idea plays ihS&amitt's famous definition of sovereignty, below
159, fns. 418 and 419.

82 |n this case, as in so many others, the histoth@ftoncept is in itself revealing. Liberal foraesned,
at first, the expression “freedom waFrgiheitskrieg to refer to the conflict with Napoleonic Frangéus,
they gave it a broader political purpose beyondnileee expulsion of a foreign invader. However, dsw
the conservative alternative “war of liberatioBefreiungskrieyy strictly emphasizing the fight against
French hegemony and occupation, which eventuallygiled both in the political and, thereafter, hie t
historiographical discourse. See Otto Bustdmdbuch der pre@ischen Geschichi&ol. II, Berlin, Walter
de Gruyter, 1992, p. 51.

8t is precisely at such a self-indulgent discowbthe conservative intellectual elites that Wetaegets
his most scathing observations in the politicatiwgs of the last years of World War One. See abbue
74.
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1914, when the enthusiasm of war seemed to embraeatire natiofi* The defeat of
1918, however, did not put an end to it, and tleelidgy of German historical peculiarity
— and of its unique civilizational mission — petst throughout Weimar until it was

driven to new and unforeseen extremes by the Nazis.

After 1945, the problem of German historical exemmlism soon started to be
approached from an opposite perspective. Meanegdeviation from the norm was now
interpreted as a failure or even as an outrightraben. With the catastrophe of the Third
Reichbeing conceived as the tragic outcome of modenm@se history, there arises a
negative reading of German exceptionalism, whiclradees the roots and causes of
Nazism in the peculiarity of the German trajecttrymodernity. Such a reversal in the
evaluation of German historical exceptionalismasampanied by a break with Leopold
von Ranke’s historicist paradigm, which had up luntien dominated German
historiography. In contrast to Ranke’s approachpsehemphasis orersteheriended to
the naturalization of events and to the confluaevfcgositivity and normativity, of what
was and what should have been, a new generatibistofians — led, among others, by
Hans-Ulrich Wehler, Heinrich August Winkler andgéin Kocka; and backed by thinkers
such as Jirgen Habermas — proposed to look chtiakthe past. This critical history
involves clear — and quite understandably in thst-ptolocaust context — ethical and
political-pedagogical purposes, which are relatedatdeep concern with historical
memory and with the processing and overcoming d¢faamatic national historsf.
However, despite its many undeniable merits, thiealreversal of the theses of German

historical exceptionalism is not without its impasswhich derive largely from its

84 In the patriotic fervor of the Great War, the @deof 1914», summed up in the formula duty-order-
justice, were even explicitly conceived as an aléve to the French revolutionary triad libertyuatity-
fraternity. See the pamphlet by the Swedish-Geromrservative Rudolf KjellérDie Ideen von 1914;
Eine weltgeschichtliche Perspektiveipzig, Hirzel, 1915.

One must note, however, that the inspiration fes¢hideas came also from sources which one calinot a
too readily assign to conservative and authoritatiaditions. For example, with regard to the idéduty,

the great reference was of course Immanuel Kanfadty Frederick Beiser has recently explained the
decline of the neo-Kantian tradition in Weimar’silpbophical panorama also as a consequence of its
association with the ideology that supported the. Bae Frederick Beiser, «Weimar Philosophy and the
Fate of Neo-Kantianismsn Peter E. Gordon and John P. McCormick (Ed&¢jmar Thoughtpp. 116-
117.

8 For a critical analysis of the positive readings German historical exceptionalism, see Bernd
Faulenbach|deologie des deutschen Weges: die deutsche Ghsehit der Historiographie zwischen
Kaiserreich und Nationalsozialismusglunich, Beck, 1980.

8 The ultimately untranslatable German wordVisrgangenheitsbewaltigun¢/ergangenheit= past;
Bewaltigung= overcoming).
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teleological closure: the Thigeichas the fateful conclusion of a historical procé$gt5
as the hour zerdstunde Nu)l of a Germany — strictly speaking, until 1989pa0k of the
two Germanys — now fully integrated into the lidedamocratic tradition of Western

Europe.

In this perspective, the absence of a successtubkois revolution in Germany
Is interpreted as the crucial moment — if not a&sdbnesis — of the causal chain which
explains the failure to implement and to consobdatWestern-type liberal democracy.
There would indeed reside the origin of a maliggjufficture between the economic and
industrial realms, with a particularly strong growh the transition from the nineteenth
to the twentieth century, and the sphere of institis and political values, characterized
by paralysis. In short, the German bourgeoisie apnominent position in the economic
life of the nation without having the need to cbafie the old agrarian elites and their
forms of government. Instead of the broad-basedkogalitions — involving industrial
workers, peasants and urban craftsmen — that méhnkeltberal-democratic dynamic in
the West, the German bourgeoisie opted for theikatian with the ruling powers, and
let itself be feudalized to a certain extent. Tiagitional elites never actually dropped
their leadership positions (not even after thetamyi defeat in World War One), thus
leaving an authoritarian imprint on the German patmodernity — and, of course, in the
decisive moments of 1933, leading Hitler to po#fer.

In the early 1980s, two British historians — Datsildckbourn and Geoff Eley —
revived the debated around this negative reinteapom of German exceptionalism in
modern history. They did so by questioning som#sobasic assumptions. Firstly, they
drew attention to the problems raised by views Wwisienceived the Anglo-American and

87 This is also, in broad strokes, the argument patvdrd by one of the great classics of comparative
historical sociology, originally published in 196Barrington Moore Social Origins of Dictatorship and
Democracy: Lord and Peasant in the Making of thedta World Boston, Beacon Press, 2003. Moore
argues that the alignment of agrarian and industrierests «around a program of imperialism ardtien

had disastrous results for German democracy» (p.H8vever, the scope of this author's comparative
approach, which casts a glance far beyond Westquariences of modernization, does not make the
German case — to which, besides, no separate chspedicated, in spite of it being constantly fifinbd

for the sake of comparison — appear as a pathabaimomaly. On the contrary, it integrates the Garm
experience into one of three alternative/succestajectories to the modern world. Alongside Japan,
Germany would have followed the capitalist-reaaignroute, which involved the establishment of a
conservative, authoritarian regime and culminadeé,to strong socio-economic pressures, in a paiealo
modernizing dictatorship led by the traditionatedi Such a path differs both from the Westerntakgti
democracies that emerged in the wake of bourgewdutions and, on the other hand, from the comstuni
dictatorial alternative, exemplified by Russia a&ltina, where the peasantry — and not the bourgeoisi
the agrarian elites — appeared as the key hist@ter (see pp. 413 and ff.).
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French experiences as ideal models of politicakettggment, in comparison to which

Germany was found wanting. In truth, the heroigatare of bourgeois emancipation in
explicit rupture with the traditional elites is skr to the realm of mythology than to that
of historical facts, and most historians of the Wes revolutions would surely not

subscribe to it. Besides, Arno J. Maye€Fise Persistence of the Old Regisuggests that

the feudalization of the bourgeoisie was not a Gerreingularity, but rather a pan-
European phenomenon. Secondly, Blackbourn and gdefnently problematize the

unidirectional causal nexus that is supposed tst é&dtween the rise of the bourgeoisie,
the triumph of political liberalism, parliamentaation and democratization. On the one
hand, they argue, the German bourgeoisie, thanits tafluence in the economy and in
associative life, managed to rise socially withdwaving to adopt a clearly and

unambiguously liberal political agenda. The bourgieo thus, triggered social change
without appearing in the political arena as an jpahelent political force. On the other
hand, even when it adopted a liberal program —aapdrt of the German bourgeoisie,
even after the disillusions of 1848-49, did adam e, its interest could consist strictly
in parliamentarization, without democratizationyem the anxieties activated by the
relentless growth of the labor movement (whichGermany, was soon organized in a

mass political partyj®

To the thesis of the failed bourgeois politicalakesion as the crucial non-event
in the negative revision of the Germ8onderwegBlackbourn and Eley contrasted the
notion of a largely successful bourgeois revolutinut which triumphed silently and in
spheres other than politics in the strict senseBlazkbourn, the strength of German
industrial capitalism in the closing decades ofiiveeteenth century, based on the legal
consolidation of private property, together witke tirowing vitality of civil society, were
proof of a transformation whose success was attelste its tacit and frictionless
acknowledgment by most contemporafié®Rather differently, in the political sphere,
liberal-bourgeois ambitions met strong oppositimeleed, many latent socio-economic

conflicts found expression in the sound and furyhef political arena, as the so-called

8 For a synthesis of Blackbourn’s and Eley’s arguisieimcluding responses to the critical reactians t
their work by a number of German historians, segiitroduction to David Blackbourn and Geoff Eley,
The Peculiarities of German History: Bourgeois ®tgiand Politics in Nineteenth-Century Germany
Oxford and New York, Oxford University Press, 1984, 1-35.

8 David Blackbourn, «The Discreet Charm of the Bewigie: Reappraising German History in the
Nineteenth Century», iDavid Blackbourn and Geoff Elefhe Peculiarities of German Histqrgp. 176
and ff.
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notables gave way to mass politics — an inevitabh®ugh perhaps unintended,
consequence of the adoption of male universalagdfin 1871 — and the agenda became
increasingly defined either by the demands of thekuag class or by a radical

nationalism of petty-bourgeois extractith.

Blackbourn’s and Eley’s critique of the post-194&des of German historical
exceptionalism, although it refers mainly to theli®imine period, has profound
implications with regard to the reading of the Wainexperience. Indeed, it helps one
cast aside the teleological narrative that views ttoubled democratic experiment
essentially as an antechamber to the Nazi hoarthe authors tell us, one of their main
purposes was «to try to restore a sense of comtayge although not of accident — to
modern German history», rescuing it «from the tgsaaf hindsight3t. Detlev Peukert,
author of the most illuminating of the many histati interpretation of the Weimar
Republic, follows the exact same intuition, wherehghasizes the injustice involved in
the evaluation of Weimar solely in light of its gia ending®® In sum, the history of
Weimar should be read on its own terms — and sehdeavor one soon realizes that the
«sense of contingency» it harbors is perhaps evere nmtense than that which

Blackbourn and Eley sought to recover with regarthe WilhelmineReich

Indeed, 1918 could have been — and to some extesdlly was — a year zero
similar to 1945, a new beginning based upon newdations and opened to new
horizons. Far from the image of an anachronistierr@bion in comparison with
supposedly ideal models of political modernizationthe Weimar Republic one sees
developments that in fact anticipate later stagesittical experience in Western Europe.
For the first time in European history, a liberaltbcratic regime rested on a compromise
in which the electoral strength and the politicedgram of a working-class party were

central and indispensable elements. Never befat¢hearelationship between industrial

% bid., pp. 238 and ff. It should be noted, howevert tha obsolescence of the politics of local notable
is a long-term process with significant temporal grritorial variations. It is true that in theban centers
and their suburbs the process was well on its wakie decades prior to World War One. Yet, in trgé
number of small towns and agricultural areas wihieeemajority of the German population still livetle
death knell to the traditional political elites prdounded in 1929-30, with the implosion of theslidd and
conservative political organizations and the massedion from their ranks to the Nazi movement. See
Detlev J. K. PeukerfThe Weimar Republic: The Crisis of Classical ModgrriHarmondsworth, Allen
Lane, 1991, pp. 230-236.

91 Blackbourn and Eleylhe Peculiarities of German Histqrg. 33.
92 See Detlev J. K. Peukefithe Weimar Republip. 275.
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employers and workers’ unions acquired such a cehgmrsive institutional framework
as that which resulted from the Stinnes-Legienegent of 1918. Also for the first time
a republic inscribed the social welfare State sncinstitutional order, and came across
the predicaments of its implementation in an adveconomic climaté® Yet, it is in the
socio-cultural sphere that Weimar’s image as aovation lab shines more brightly. As
Peukert remarks, there was virtually no cuttingesdtpa that was not formulated or
tentatively implemented, in the fields of artisti@ation, intellectual production, science
and technology, during this decade and a half ahfaa history. However, this same
rampant flourishing of novelty contained its owmgtoms of crisis and stalemate — and

it immediately raised violent reactioffs.

The idea of crisis, in its ambiguity — as a monddrisorientation and uncertainty,
but which does not exclude hope in the sensetledives possibilities and choices open
—, seems more fruitful for a reading of Weimar thha notion of a retrospectively
established, necessary continuity. As Peukert stggene should understand the concept
of crisis in a broad epochal senise,, as indicated by the subtitle of his study, asrests
of classical modernity». To confine the scope dgisrto political developments in the
strictest sense, as does one of the latest higt@yntheses, would be a sign of short-
sightedness. The notion of «classical modernityr,-as | prefer, of late modernity —
allows one to jointly read the political fractureéke cultural paradoxes and the socio-
economic tensions of modernization. And in thisiljghe Weimar experience, with its
peculiaritie§® and its peculiar intensity (concerning the opposibetween capital and
labor; the dramas of hyperinflation; the effectshaf global economic crisis; the changing
gender roles; the fragility of government coalispnthe cultural critique of the

9 On the expansion and crisis of Weimar’s welfam&tsedbid., pp. 129-146.

% lbid., p. 276. One of the crucial differences betwe@h8land 1945 is undoubtedly the absence of a
nearlytabula rasalike situation in the first of these dates. In Wiar, novelty arose indeed at every turn,
but the influence of the old legacies persistedhimaftermath of Nazism, on the contrary, the jonev
regime and all that was somehow linked to it hdiérfanto utter disrepute.

% Ernst Nolte Die Weimarer Republik: Demokratie zwischen Lenid Hitler, Munich, Herbig, 2006. As
the subtitle suggests, Nolte paints the pictura démocracy besieged by the rise of extremist forsad

yet, at least in terms of pure electoral arithmetie growth of the extremist forces on the lefi am the

right only hinders the formation of a pro-repubticzoalition from 1930-32 on. Until then, the caueés
governmental instability must be found within tiepublican parties themselves.

% Of course, all modern national histories haverthein peculiarities, which set them apart, in orzg/wr
the other, from the abstract ideal-types devisethbgernization theories.
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“Americanization” of the worlds of labor, enterteaent and art; etc.), emerges as a

paradigmatic instance of the general crisis of \@stodernity’’

In fact, Peukert was not the first to propose achyonic reading of both the
political and the cultural crises of Weint&rndeed, Peter Gay had already advanced in
that direction in a brilliant essay originally pigsled in 1968° The perspective of this
author is also closer to an ambivalent and indetexta sense of crisis than to the mere
insertion of Weimar into a grand narrative of higtal necessity. For Gay, the element
of rupture in 1918 is indisputable: in Weimar, altistic and intellectual elites saw their
hegemony widely challenged by a modernist avantdayary new forms of thought and
expression and by an unprecedented democratizaftipnblic and cultural spaces. The
gap between past and present could not be deniesth thiose who stood at the fringes of
Imperial society — the Jew and the socialist — ge@in some are¥¥ as leading figures
of the new establishment («the outsider as ins)ddtwen if, in the psychoanalytic
language employed by Gay in the organization ofdsisay, «the revolt of the son»
eventually succumbed to «the revenge of the fatfethis outcome was not determined
from the outset, and it should not suffocate histédranalysis and reflection. In the more
recent Anglo-Saxon historiography, Eric D. Weitztdume follows Peukert’s and Gay’s
footsteps, interpreting Weimar’s crises as momemts between the openness of their
promises and the closure of their ultimate tragédy.

In the field of political thought, which constitstéhe object of the present study,

the thesis of a German historical peculiarity, with strict teleological narrative

97 Peukert,The Weimar Republig. xiii: «[T]o say that German society underwantelatively normal
version of the modernization process is in no sémskeclare National Socialism, or the events tjsate
rise to it, innocuous. On the contrary, it providesarning against the mistaken notion that theamything
innocuous about ‘normal’ industrial society as swuch

% | think that this author’s greatest merit resigebaving carefully woven the nexus between pdlitiad
culture to the more immediate link between the sghef power and the economy, thereby composing a
broad canvas of «the crisis of classical modernity»

9 peter GayWweimar Culture: The Outsider as Insigdélew York and London, W. W. Norton & Company,
2001.

100Byt definitely not in all areas: the universitysgsm, the State bureaucracy and the army remaingely
impermeable to change.

1011bid., pp 102-145Interestingly enough, only a decade later woul@dP&tay devote himself to the study
of Freud’s life and work.

102 Eric D. Weitz,Weimar Germany: Promise and Trage@yinceton and Oxford, Princeton University
Press, 2007. For a synthesis of the uncountabli@ibphy on the history of Weimar, see the shesag
in pp. 401-405.
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culminating in Hitler’s rise to power, took on difent guises from the general historical
interpretations discussed so far. But the basenins largely the same: to the peculiarity
of Germany’s trajectory to modernity would corresgoa peculiar German mind,
characterized by the persistence of irrationahst mihilistic ideas, as well as by a strong
cultural pessimism® The interpretation of Weber’s, Kelsen’s and Schisihought has
also suffered from such a retrospective bias. Tilen®st important work on Weber’s
political thought concludes that the author, allgintentionally, ended up paving the
intellectual way for the triumph of totalitarianismGermany->* As for Kelsen, certainly
the author that appears to be farthest away froyrirarolvement in the Nazi disaster, it
has become common to argue that the formalistipissit of hisPure Theory of Law
lends itself all too easily to appropriation byaidarian forces, hence aiding them in the
legal consolidation of their atrocitié®> Regarding Schmitt, his entry to the Nazi party,
the collaboration in the earliest legislative imitves of Hitler's regime and some

outrageous anti-Semitic outbursts have, quite wtdedably, drawn a lot of attentiéf.

However, more significant than the individualizedigments on the relation of
each of the authors’ thought with the rise of Nawis the construction of narratives of
continuity between them, to which commentators fiinerse political and ideological
orientation have contributed. In a way, such sgoaien to narrate the collapse of German
reason in the twentieth century. Two elements ob®Ys reflections usually constitute
the starting point of theses incarnations of thgatige teleology of th&onderwegheses
in the field of the interpretation of social andipeal thought: the notion of a value-free
social science and the charismatic-plebiscitaryception of modern mass democracy.
On the one hand, a conservative natural law thelkis Leo Strauss emphasizes the
allegedly nihilistic implications of the type of @al science heralded by Weber and

supposedly practiced to the extreme by Kelsen ecalsscience which claimed to be

103 A prief reference to two of the most influentiabrks in this lineage, written by Germémigrésin the
United States: Fritz Sterfithe Politics of Cultural Despair: A Study in thesRiof the Germanic Ideology
Berkeley, Los Angeles and London, University ofifdahia Press, 1961, Fritz K. RingeFhe Decline of
the German Mandarins: The German Academic Commuh890-1933 Cambridge, Mass., Harvard
University Press, 1969.

104 Wolfgang J. Mommseriflax Weber und die Deutsche Politik, 1890-1,926cond Expanded Edition,
Tibingen, J. C. B. Mohr (Paul Siebeck), 1974, @»-437.

105See, above all, Leo Strausigtural Right and HistoryChicago and London, Chicago University Press,
1953, p. 4, n. 2.

106 Schmitt’s first biographer was precisely an AmanidNazi Germany historian: Joseph W. Bendersky,
Carl Schmitt: Theorist for the ReicRrinceton, Princeton University Press, 1983.
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indifferent to moral issue$’ On the other hand, critics close to the Frank®attool, also
dissatisfied with the purported normative vacuumVééber’s theor§f® stressed the
affinity, first posited by Wolfgang Mommsé&H, between one of the leading intellectual
figures of German liberalism in the Imperial eradathme fiercest critic of liberal
democracy during the Weimar Republic, with Jurgebéfmas affirming at the end of
his intervention in the Heidelberg colloquium whidlebrated Max Weber’s centenary,
in 1964, that Carl Schmitt was a «legitimate dilcior maybe even a «natural son» of
Webet?,

The present work’s approach, quite on the contregjects this narrative of
continuity told in the retrospective light of theperience of the «German catastropfie»
as it strives to restore to Weber’s, Kelsen’s aclhdtt’s political ideas not only a «sense
of contingency», but also a critical dimension.ded, if one ceases to regard them in
close connection to the 1933 collapse, the posyilaifises of relating them, in a more
nuanced perspective, to different moments of Wesnernisis. Following a historical
periodization which is by and large consensual,angd read Weber’s political writings
in light of the Weimar Republic’s «trauma of birtiBeter Gay); Kelsen’s democratic
theory in the context of the precarious stability 1®24-29; and Schmitt's anti-
parliamentary critique from the perspective offinal 1930-33 crisis. On the other hand,
by overcoming the negative historical landmark @83-45 — which, let us emphasize it,
does not at all mean relativizing its horrors -¢ amore easily recovers the actual critical
potential of the three authors, which of course hager ceased to be explored by
commentators and interpreters less interested inegrthy historical readings of political
thought. Such a recovery is extremely important,that the problem of political
legitimacy in late modernity, as one will suggesthe lines that follow, is not stationed
in a clearly ascertainable, definable past. As #enaf fact, it is an issue which, with

varying degrees of urgency, still looms on toddgdsizon.

107 See Straus$Vatural Right and Historypp. 1-8 and, explicitly on Weber, pp. 36-80.
108 See, for instance, Max Horkheim@he Eclipse of ReaspNew York, Continuum, 1974, p. 6.
109 MommsenMax Weber und die Deutsche Politpp. 408-413.

110 see Jurgen Habermaayr Logik der Sozialwissenschaftéiifth Expanded Edition, Frankfurt am Main,
Suhrkamp, 1982, p. 85.

111 Friedrich MeineckeDie deutsche Katastrophe: Betrachtungen und Erinngen Wiesbaden, E.
Brockhaus, 1946.
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3. Political ideas in late modernity: challenges and@proaches

The study of late modernity’s political thought pesome delicate challenges to
the interpreter. To be sure, some such obstaclgbtrbe avoided, even if not wholly
overcome, by paying only little attention to thestbrical dimension of ideas. One can
discuss Weber, Kelsen and Schmitt in an essengdlistorical perspective, with their
ideas being read in light of the specific substantheoretical concerns of the interpreter,
as one so often discusses Plato, Aquinas, Hobbasyoother big name of the political-
philosophical canon established, more or lessrariyt, by academic tradition. Truth be
told, a good portion of important secondary bibtegghy on our three authors was written
with no more than a marginal look at the histormattext. Perhaps, contrary to what the
more rigid intellectual historians might assumeré¢his indeed an elusive intrinsic value
of ideas which prevents them from becoming tie toarticular spatial and temporal
origin and feeds intellectual exchanges acrossudest cultures and geographies. In any
case, regardless of what one may think aboutttiesperspective of the present work so
far has probably made it quite clear that the hisabdimension of the problem is treated
as crucial. Hence, certain challenges cannot sitelignored. If Weimar, more than a
mere label for chronological ordering, should beéemstood as a paradigmatic instance
of the crisis of political and intellectual founatats in late modernity, one must inquire

how far the historical study of political ideas dake us in its elucidation.

The study of political thought from a historicalrpective was strongly boosted
in the second half of the twentieth century byehgergence of the so-called Cambridge
School, led by Quentin Skinner and J. G. A Pocddks current endeavored to draw
precise boundaries between the history of ideath®@wone hand, and philosophy, on the
other. Whilst the object of the latter was the falroonsistency of systems of thought,
the historical approach treated the intellectualvag of the past as an event, as

something that eigentlich happened®2 Now, all that can be said to have «actually

112 3. G. A. Pocock, «Languages and Their Implicatidtiee Transformation of the Study of Political
Thought», inJ. G. A PocockPolitics, Language and Time: Essays on Politicab{dpht and HistoryNew
York, Atheneum, 1973, pp. 6-7: «But even if thempretation of a man’s thought by historical meaay
be deployed in ways that are historically illegiit®, it follows even more clearly that interpreiatby the
philosopher, the political theorist, or — when be énters the arena — the critic of literature &hoot be
identified, or rather confounded, with interpredatiby the historian. The statements made by anyobne
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happened» in terms of thought necessarily trarsslate words and language. Thus, the
history of ideas — including, and perhaps aboveadlpolitical ideas — is defined as the
study of past languages, that is, of the way these used, understood and transformed
by their speakers. In this sense, as Pocock ntitestesearch method in intellectual
history is quite similar to the process of learnmépreign languag¥? This analogy is
illuminating in essentially two ways. First, juskd anyone who aspires to master a
foreign language, the historian of ideas must learoperate in a world of words and
meanings which is not his own, into which he wathee born nor previously socialized.
In addition, and in close relationship with thissticondition, the researcher must bear in
mind that proficiency in the use of the languagéshe past is not equivalent to the
exhaustion of their full potential — to speak aefgn language does not actually mean
you can saverythingin that languagemutatis mutandisthe knowledge produced by
the historical study of ideas is, by its very natyrartial and selectivé? To that extent,
the metaphor advanced by Efraim Podoksik — of lext&lal historians as linguistic time

spies — is a particularly happy ohé.

Now, the challenges a spy has to face depend lamgeiwho and what he is
spying. It can therefore be speculated that cem@ochs, and/or certain intellectual
traditions within a given epoch, might be easierstody, whereas other present the
interpreter with more serious difficulties. The maxponents of the Cambridge School
have focused mostly on the study of early modetitigal thought!*® Thus, one might

ask whether its success was not somehow facilitayetthe peculiarities of that epoch

these practitioners are not historical statemehés; are designed to produce, or elicit, formatiehships
or empirically testable propositions, not with wieggentlichhappened or — the special form which this
takes in the history of thought — whagentlichwas meant.»

The German expressiorigentlichs is probably a reference to Leopold von Ranketars principle —
basically, a truism to which all historiographigactitioners, regardless of theoretical or methagioal

orientation, adhere — that history, instead of raspito judge the past, should be limited to namathe
events as they actually happeneie(es eigentlich gewesen

113 See Pocock, «Languages and Their Implications»28p.also Efraim Podoksik, «How is modern
intellectual history possible?European Political Scien¢&/ol. 9, September 2010, p. 307.

114 Ultimately, of course, all knowledge is partialdagelective. And such a limitation, continuing the
analogy, extends to the native speakers of a dareguage themselves. Learning English from thelerad
is not a sufficient condition to write drama likbakespeare; and not even a genius like Shakespaare
be said to have — not even remotely — exhaustedeh®ntic, pragmatic and aesthetic potential of the
English language.

115 podoksik, «How is modern intellectual history pboke?», p. 306.

116 The greatest reference is perhaps Skinner’s tviwave work on the foundations of modern political
thought in the Renaissance and the Reformationntu&kinner,The Foundations of Modern Political
Thought Two Vols., Cambridge, Cambridge University Prd$¥8.
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and, if so, what kind of obstacles might be raisethe employment of such an approach

to other historical periods.

When it comes to the political thought of late muty, the problem of a lack of
historical distance immediately arises. Yet, acoaydo Podoksik, this is not the decisive
factor. For this author, the reasons for the tredpes difficulties in writing a
comprehensive overview of political thought in th&entieth century lie in the
progressive disintegration of political languagand intellectual history turns into an
impossibility when language decomposes and becampprehensible. These processes
of linguistic breakdown are connected, among odispects, with the democratization of
political discourse, with the increasing heterogignef the audiences of political texts
and with the ever-growing gap, both in terms ofesgnd content, between the discourse
of the intellectual elites, on the one hand, arad ti the general public and its political

activists on the othét’

Podoksik seems to believe that the difficulties gubdy these processes of
language-disintegration can to some extent be owsgcif the researcher is able to write
the history of late modern political thought thrbuge intellectual biography of an author
who can serve as a guide to his age — and whesand work lend to late modern political
language the unity and coherence which it manifdatiks!'® But the question arises:
where is such an author to be found? Indeed, magéras not only widen the political-
linguistic gap between the intellectual elites #mel general public. Apart from that, one
must also consider the growing differentiation aggirthe intellectual elites themselves.
In Podoksik’s words, political language has alwhgen «a refinement» of the political
experience of a given society «through the lendessceducated class$¥. Yet, the
modern condition is one in which the «educatedselas itself deeply divided. The
political discourse of the cultural and artisticant-gardehas little in common with that
of the economic and financial elites, which in tigialso utterly different from that of the
leading jurists, scientific-technical experts dig@us doctrinaires, and from that of the

politicians in the strictest sense. A meaningfuhw@rsation around political issues,

117 See Podoksik, «<How is modern intellectual hisfpogsible?», pp. 310-312.

118 |pid., pp. 313-314. Podoksik’s model is here explicilgward Gibbon’s voluminous biography by J.
G. A Pocock, which constitutes a comprehensiveoéhiction to the intellectual history of eighteenth-
century Anglo-Francophone Enlightenment: J. G. Acdek, Barbarism and ReligionFive Vols.,
Cambridge, Cambridge University Press, 1999-2010.

119 podoksik, «<How is modern intellectual history pboke?>», p. 312.
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assuming that these might be more or less condgnsgigdined, between the different
parts of the intellectual elite becomes extremdfycdlt, if not impossible, not so much
due to mutual opposition, but because their specifocabularies are often
incommensurable. In the interest of comprehenssgnbe guide to the political ideas
of late modernity would, thus, have to be an authlbo somehow managed to escape
from, or whose thought was able to cut throughhsuortex of specialization and
fragmentation. Insofar as such a hero can at alfobed, it would certainly be no

exaggeration to call himrara avis

In my opinion, to adopt the life and work of a nialkkceted, well-traveled,
transdisciplinary author as the organizing prireipl a study of the political ideas of late
modernity, even if it might prove to be advantagefsam the practical points of view of
research and, above all, narration, would hardéyore order to the reigning linguistic
chaos. Or it would only do so artificially, which itself would be highly questionable in
the context of the methodological sensibility acated by the Cambridge School. If the
intellectual experience of late modernity is marksdthe fragmentation of political
language — and of language in general —, is it gpate to impose on it a bio-
bibliographical unity so as to save a somewhat gadeal of the comprehensiveness of
the history of thought? If whaeigentlichhappened» took place in a scenario of linguistic
confusion and disintegration, does not to narratieom the unitary perspective of a

biography imply a serious risk of distorting thetbrical events?

| do believe that the problem is deeper than Padlckgposed. The fragmentation
of political language which he identifies as therse of the researcher’'s headaches is
actually the result or the effect of a fundamentaidition: the historical indeterminacy
of the late modern experience. In other words,hiséory of this modernity’s thought
emerges, necessarily and paradoxically, as a fistdhe present. One knows the origins,
one might be standing somewhere in the middle @ftbry, but the ending does not yet
appear clearly on the horizon. Whilst, in its earliimes, narrated with unparalleled
erudition by the Cambridge School, modern politit@ught was developed as an
alternative or in opposition to the theologicalipoél order that had consolidated in the
Middle Ages, and whose final revolutionary collaps€rance 1789 served as a symbolic
milestone of epochal transition, as modernity gmeeveasingly self-reflexive — and as it
began to discover its own crises —, its politidaught became scattered in multiple

directions, in a seemingly never-ending quest feweaers. In the meantime, of course,
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other dates with a potential to designate epoaiealids have emerged. For instance, 1945
and the Holocaust as the climax of modernity’s pesions; or 1989 and the breakdown
of Soviet Russia raising millenarian hopes assediatith a triumph of liberal-capitalist
democracy which supposedly heralded the end obryisthe collapse of all great
historical narratives. None, however, imposed donidely a before and an after as the
Revolution of 1789 did. Ultimately, even self-stylpost-modern thinkers remain deeply
involved in the dilemmas of late modernity, sinbeyt cannot — or refuse to — name that

other present/future which allegedly lies beyondleraity.

In a sense, yes, one faces a problem of lackirtgrigal distance. However, it is
far from certain that the mere passage of time s&tle to correct it. In the early 1970s,
Pocock noted that in the curricula of Cambridgeisuty of History topics related with
the history of political ideas changed their deatgm, when they referred to authors from
somewhere in the nineteenth century onwards, frbistory of Political Thought” to
“Theories of the Modern State”, thus revealing adeniable uncertainty concerning the
very historic nature of the subjects tautfitFour decades later, Efraim Podoksik surveys
the curricular contents of the exact same institytpertaining to the history of post-1890
political thought, and cannot hide his dissatis@actwith the absence of a broad and
representative canonization — noting also in pgsiat the issue will most probably not
become any less problematic in 100 years fithén the final analysis, late modernity

seems indeed to confront the history of politibaught with its own disciplinary limits.

Podoksik’s suggestion to capture a broad pictutatefmodern political thought
through the intellectual biography of a particukamd particularly suited, author tries in
essence to replicate what the Cambridge School geanto achieve in its study of
political thought from the Renaissance to the HneRevolution. However, such quest
for unity, coherence and a wide epochal scope waltiltiately obscure late modernity’s
intrinsic sense of crisis, which is a fundamentaracteristic of the period. One simply
cannot restore unity to the political and intelledtlandscape of this modernity, nor can
one probably depict it in its entirety. Becauses it past which extends to the present,

which in some very meaningful ways is still thegmet.

120 See Pocock, «Languages and Their Implications>, p.
121 podoksik, «How is modern intellectual history pble®?», p. 310, fn. 4.
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4. Weber, Kelsen and Schmitt: affinities and divergenes

From the three authors which concern us in thegotestudy, Max Weber would
probably be the one to come closest to the — spgakiproperly Weberian terms — ideal-
type of epochal guide sought by Podoksik to fulfile difficult task of narrating the
history of late modern political thought. Indeedeb¥ér was a lawyer by academic
formation who would hold a professorship in natim@nomy and who would contribute
decisively to the foundation and to the scientditonomy of German sociology. He
traveled Europe and the world, learned Russiamderao follow the original reports of
the 1905 Revolution and, quite late in his intél@t journey, devoted himself to the
study of Eastern religions. He had active, althoungérmittent (and with only limited
success), political intervention, and his voice Wweard in critical moments of twentieth-
century German history such as the negotiationghef Versailles Treaty and the
constituent process of 1919. And all this despiteagile mental condition which made

him give up the academic career to which he hagbsa accessed?

However, a perspective focused strictly on Webeuldsstill strongly restrict the
scope of an analysis of the crisis of liberal deraog and political legitimacy in late
modernity. If anything, it could guide us throudtetparadoxes of late liberalism. But
Weber was still essentially a man of the Impenial €laving died in 1920, he could only
accompany the «trauma of birth», and not the grgvwiains, of the Weimar Republic,
despite his deep knowledge of earlier — British Amderican — processes of political
democratization. Kelsen and Schmitt, who belongh® subsequent generation that
witnessed the whole of the Weimar experience, giolyits demise, provide an extension
of the analytic focus. Their thought, even if inoat be fully absorbed by or integrated

into them (just as it would be controversial tol keber a liberal), relates to the other

122 See Joachim Radkau’s masterful biographgix Weber: Die Leidenschaft des Denkevianich, Carl
Hanser, 2013. Even if this work might also be fuliy read as a portrait of the troubled transitiona
technical-rational-industrial society, the authartention was neither explicitly nor implicitly feaint the

big picture of an era of thought. In fact, thiaisiographyout court sometimes almost obsessively focused
on the details of personal life, not an intelletpartrait marked by the primacy of the work oviee tman.
And moreover, Radkau does not try to restore uanity coherence to Weber’s thinking. On the contrary,
he seems especially interested in exploring thetiogls of irresolvable ambivalence between a demse
and multifaceted work and an internally fragmermtedsonality.
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two main political traditions of modernity: socE'?® (Kelsen) and conservatism
(Schmitt).

On the other hand, Weber being the oldest of ttet{lnis work emerged in certain
respects as a reference to the other two. Sudhrgytiation led, as seen above, to the
construction of a narrative of continuity under tie¢rospective point of view of the
«German catastrophe», which constituted a complementhe history of political
thought, to the negative revision of the GerrBamderwegheses. This narrative needs,
at the very least, to be reconsidered in a muclemoanced light. There is no doubt that
both Kelsen and Schmitt learned a lot from Webée Austrian jurist spent some time
in Heidelberg as a doctoral student, participatm@eorg Jellinek’'s (who was a close
friend of Weberl?* seminars. Amongst his first publications thera st of book reviews
published in thérchiv fiir Sozialwissenschaften und Sozialpoldikedited by Weber>
Schmitt, in turn, was very likely in the audienchem Weber delivered his two famous
lectures on science and politics as vocations. It @articipated in Weber’'s seminars
for young professors, upon the latter’s brief retto a university career, and appears to
have talked in private with him on some occasiBh¥.et, despite these proximities, the
passages in the writings of both Kelsen and Schmfiith explicitly refer to Weber are,
albeit for very different reasons, mostly criticalnature, with the effort of demarcation
clearly surpassing the incidental manifestationsefllectual debt?’

In this context, to speak of «natural children>ewen of «legitimate disciples» is

in my view a plain exaggeration. In truth, how abtihe normativist Kelsen and the

123|n its reformist, non-revolutionary variant.

124 On Weber and Jellinek, and above all on the ingpae of the latter’s social theory of the Statéhin
development of the former’s sociological conceptStdite, see Stefan Breu&eorg Jellinek und Max
Weber: von der sozialen zur soziologischen Stdatsl®aden-Baden, Nomos, 1999.

125 See Hans Kelseferke Vol. 1, Matthias Jestaedt (Ed.), Tubingen, Moieb8ck, 2007, pp. 561-584.
126 See Paul NoaclkGarl Schmitt: Eine BiographijeFrankfurt am Main, Propylaen, 1993, pp. 41-42.

127 Some of such instances will of course be dissedtedue time, in the course of this work. On the
relationship between Weber and Kelsen, see Norlgobbio, «Max Weber e Hans Kelsen», in Norberto
Bobbio, Diritto e Potere: Saggi su KelseiNaples, ESI, 1992, pp. 159-177; Weyma Ludbegitimitat
kraft Legalitat: Sinnverstehen und Institutionenksa bei Max Weber und seinen Kritikefiiibingen,
Mohr Siebeck, 1991, pp. 25-65; Agostino CarrinoadWWeber et Hans Kelsen», in Carlos-Miguel Herrera
(Dir.), Le droit, le politique autour de Max Weber, Handd¢a, Carl SchmittParis, L’'Harmattan, 1995,
pp. 185-203. On Weber and Schmitt, see G. L. UlrRelitischer Mehrwert: Eine Studie Gber Max Weber
und Carl Schmitt Weinheim, VCH Acta Humaniora, 1991; Catherine lioblThéléne, «Carl Schmitt
contre Max Weber: rationalité juridique et ratiat@&conomique», in Herrera (DirDe droit, le politique
pp. 205-227; Dana Villa, «The Legacy of Max WebeWeimar Political and Social Theoryin,Gordon
and McCormick (Eds.Weimar Thoughtpp. 73-86.
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decisionist Schmitt, as main representatives oftwe diametrically opposed poles of
Weimar's legal and political thougti€, descend from the same intellectual ancestor? An
affirmative answer must, of course, point to thernal diversity of Weber’s work. Whilst
Kelsen — perhaps more precisely: KelséPse Theory of Law would be indebted to
the Weberian methodology which conceived the objigtand value-neutrality of the
social sciences in the image of the natural scegrgehmitt would be the radical heir of
the decisionistic elements of Weber's sociologydomination. However, albeit one
might ultimately accept such a bifurcation, it {8l :#ecessary to proceed with caution:
even where similarities do exist, differences temdntually to overcome them. And the
fact is that commentators who establish lineagesuotession between Weber, on the
one hand, and Kelsen and Schmitt, on the otheg &lavays picked only one of the latter,
never both simultaneously, as the former’s heidebd, to conceive a dual line of
succession would imply postulating the theoretegastence of at least two Webers, and
it would immediately raise the problem of knowingiah of the “children” — and which

of the “parents” — was the “legitimate” one.

In fact, to my knowledge there is only one critigadrk dedicated at the same
time, and exclusively, to all the three authors stdered here — and it is not a
monographic study, but a collection of essays mptesein an international conference
held in 1993 in the University of Paris® In the introduction to this volume, Carlos-

Miguel Herrera states that Weber, Kelsen and S¢hshiéire common ground in the

128 The rivalry between Kelsen and Schmitt has bedmaestively studied. Important parts of their
respective works were written in explicit or implicesponse to the arguments of the other. The
confrontation reached its peak in the final yedr§veimar, with the controversy around the guardén
the constitution (Carl SchmitBer Hiiter der Verfassund iibingen, J. C. B. Mohr (Paul Siebeck), 1931,
Hans Kelsen, «Wer soll der Hiter der Verfassung?eiin Hans Klecatsky, René Marcic, Herbert
Schambeck (Eds.Rie Wiener rechtstheoretische Schule: Schriftenians Kelsen, Adolf Merkel, Alfred
Verdross Vol. 2, Vienna, Europa Verlag, 1968, pp. 18732A®2he legal dispute between the German
federal government and Prussia, in 1932, where tesymed the doctrinal dispute in court (see David
Dyzenhaus, «Legal Theory in the Collapse of Weirtamtemporary Lessons?bhe American Political
Science Review/ol. 91, No. 1, March 1997, pp. 121-134); anaafly, Kelsen’'s expulsion from the
University of Cologne in 1933, against which Schyrttien colleague in the same institution, refutsed
sign a petition (see Noackarl Schmitf p. 185).

Amidst the immensely vast secondary literature thl¢o the doctrinal confrontation between Kelsed a
Schmitt, let us refer here, by way of example,ahnstances from different academic traditiovalfgang
Mantl, «Hans Kelsen und Carl Schmit®echtstheorieNo. 4, Special Issue, 1982, pp. 185-199; Jean-
Francois Kérvegan, «La critique schmittienne dunmativisme kelsénienx»n Herrera (Dir.),Le droit, le
politique, pp. 229-241; David Dyzenhaukegality and Legitimacy: Carl Schmitt, Hans Kelsamd
Hermann Heller in WeimaiOxford, Oxford University Press, 1999 (this autkees the social-democratic
jurist Hermann Heller as a third way capable ofsuunting the main dilemmas of the Schmitt-Kelsen
confrontation).

129 Herrera (Dir.)Le droit, le politique.
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refusal of natural law theory and in the expostita®latter’s ideological function, which
Is to conceal both the ineradicable dimension ofle intrinsic to politics and the truly
unsurpassable horizon of a domination of man by.fafor Kelsen, to lift the veil of
natural law reveals the hideous Gorgon face of ppageording to Schmitt, natural right
means nothing more than the sovereignty of thosekmow how to appeal to it and who
decide on its content and application, whilst, ielWr's eyes, the desire to do away with
domination is ultimately a utopt&® This rejection of natural law necessarily implaes
tense relationship with the classic liberal tramitiwhich was precisely based upon the
social contract theories of natural right philoseghAnd yet, the simultaneous denial of
the possibility of a transformation of power redais which might eventually result in an
elimination of domination of man by man also platiesm in critical dialogue with all

the socialist and Marxist traditions.

This common ground marked by the rejection of bodtural law theory and
alternative horizons of social and political traorsfiation which are deemed utopian or
deceptive — socialism, of course, especially inM@rxian version, but also, as noted
above, a conservatism of romanticized neocorpora#nings — brings us back to the
critical constellation that is at the heart of approach: the dual crisis of liberal
democracy in the interwar period and the genem@blpm of political legitimacy in late
modernity. The relative affinity in the diagnosiglee crisis, however, not only gives rise
to the extraction of very different consequencest blso stems from divergent
worldviews. Weber’s, Kelsen’s and Schmitt’s verglioch modern democracy diverge just
as much as their respective narratives of moder&iyycomparing the latter and the
former, the present work might also contribute teesterpretation of each author’'s
thought under novel, rarely explored lights. RegagdVeber, one will surely be moving
in the wake of those who stress the connectionsdmat his sociological theory and his
political writings of the late 1916%, refusing to strictly separate the social sci¢ratsl
the political publicist. However, the interest withll less upon the static, abstract
dimension of some of his main sociological concépas upon the dynamic nature of his

narrative of modernity. In the case of Kelsen,ftwis will not be on hi®ure Theory of

130 SeeCarlos-Miguel Herrera, «Avant-propos»,Hierrera (Dir.),Le droit, le politique pp. 8-9, fns. 2, 4
and 5.

131 David BeethamMax Weber and the Theory of Modern Politi§econd Edition, Cambridge, Polity
Press, 1985; Joaquin Abell&gder y Politica en Max Wehéevladrid, Biblioteca Nueva, 2004.
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Law, which has been thoroughly debated, but on hiséeplored®? democratic thought.
One will try to understand Kelsen’s defense of deraoy in the context of a relativist
worldview which appears to stem from a certain emtion of modern science. Last but
not least, when it comes to Schmitt, an author whdsas have been eagerly appropriated
lately by currents on the left which aim to furtigeradical critique of liberalist®’, the
effort will reside mainly in emphasizing the thegilcal roots of his political thought and

its ultimate, robustly authoritarian implications.

132 The special issue of a German legal theory joummrginally co-edited by Kelsen himself — Werner
Krawietz, Ernst Topitsch and Peter Koller (Eds.deologiekritik und Demokratietheorie bei Hans
Kelsen»,RechtstheorieNo. 4, 1982 — and Norberto Bobbio’s essdysiito e Poterg are still the major
references. The surprising — and rather unfortunateid in the Anglo-Saxon literature in this regavas
only recently filled by Sandrine Bauritans Kelsen and the Case for Democrdegichester, ECPR Press,
2012.

133 Chantal Mouffe,The Democratic Paradgx.ondon and New York, Verso, 2005; Andreas Kalyvas
Democracy and the Politics of the Extraordinary: ™M@&/eber, Carl Schmitt, and Hannah Arendew
York, Cambridge University Press, 2008; Giorgio Admeen, State of ExceptignChicago and London,
University of Chicago Press, 2005.
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CHAPTER ONE

Charismatic Leadership, the Crisis of Liberalism ard the Iron Cage of

Modernity

Max Weber

1. From the shadow of Bismarck to the challenges of manal political

reconstruction: the ambivalences of a latter-day beral

Max Weber was deeply immersed, both as a keen \afrsand as an active
political participant, in the crisis of bourgeoildralism in the late nineteenth and early
twentieth centuries. Born into a politically engddgeral household, he was a first-hand
witness to the failure of German political libesafi in the second half of the nineteenth-
century. As a teenager, Weber must have overhéarchates of disappointment and
frustration of the national-liberal parliamentayposition, whose members often met in
his family’s Berlin-Charlottenburg home, as it veagshed by Bismarck in the late 1870s.
The legacy oReichskanzleBismarck would, indeed, become part of Weber's tfieg
political concerns. His attitude towards the “irohancellor’, however, was marked
neither by the bitterness of the liberals who tatle further the cause of parliamentarism,
nor by the enthusiasm of those who uncritically eambd militarism and monarchism in
the euphoria of 1870. Max Weber was still a chiltew the Prussian armies triumphed
in Kéniggratz and Sedan; by the time he reachedtttamhd, the political atmosphere had
sobered up, as the neReichstruggled with deep-seated social problems. To akeb
therefore, Bismarck was not a charismatic war leasd#l, even if often disagreeing with
the political course set by théanzler he admired the astute statesman and his skillful
mastering of power politics. In one of the mostigadopassages of his youth letters,
however, Weber laments the adoption of male unatessffrage as «the fundamental

mistake (...) of Bismarckian Caesaristify standing at the origin of a causal chain

134 Max Weber JugendbriefeMarianne Weber (Ed.), Tbingen, J. C. B. Mohiu{Fiebeck), 1936, p. 143
(to his uncle, the liberal historian Hermann Baurteyg: «Der Grundfehler ist doch wohl das
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leading, first, to the electoral growth of the SRiign, to the repressive measures of the
anti-socialist legislationSozialistengesétand, ultimately, to the restriction of the civic
and political freedoms which the liberals had carqd. Later, in his wartime political
writings, Weber will come to evaluate the shortcogsi of Bismarck's legacy in a
different light. The problem was not so much theardellor's speculation with the
conservative instincts of the masses, which madedpt for the introduction of male
universal suffrage, but his successful neutralimatof the very same representative
institution which was now elected by all the (mai&izens of theReich A parliament,
like the GermarReichstag devoid of effective powers of control and realitpzal
responsibility, condemned to sterile protestingitithappened to disagree with the
monarchic government, contributed decisively togbhtical immaturity of the German
nation, which grew accustomed to leaving all sexipalitical matters in the sole hands
of Bismarck’s genius. The direst consequences ihBrck’s restrained parliamentarism
only began to show once the shrewd statesman wasvesl from office. Either
bureaucratic rule by officials or the dilettantisifiithe Emperor himséff® stepped in to
fill the void: both to Weber's dismay. Beyond th&reek gift$¢ of male universal
suffrage, Bismarck’s institutional design, whosergmse had been to cancel out
alternative sources of political initiative, sucdugd to «[t]he problem of succession» in
the absence of «powerful representative bodiesichwkhas always been the Achilles
heel of all purely Caesarist rufg%'38

Weber’s reflection on Bismarck’s legacy is intemagtin several respects, but,
above all, one cannot help notice how far it depfam standard liberal critiques of
monarchic, viz. autocratic, governments. What bsthéeber about Bismarck is neither
the chancellor’s militarism nor his quest to coricate power in his own hands. The
superiority of Bismarck’s political mind relative that of his parliamentary foes is
unguestionable, and Weber sees the triumph ofaimeer over the latter as the natural,

unavoidable outcome. The fundamental problem isBamarck deprived the Imperial

Danaergeschenk des Bismarckschen Céasarismus: Igameaine Stimmrecht, der reinste Mord fiur die
Gleichberechtigung alléem wahren Sinne des Wortes

Also quoted by Mommsemlax Weber und die Deutsche Poljtik 8; Radkauiax Weberp. 144.
1350n Weber’s profound personal hatred of Wilhelmdeée RadkauMax Weberpp. 493-499.

136 See above, fn. 134.

137 Weber, «Parliament and Government», pp. 227-2®l(esis elided).

138 On Bismarck’s political legacy, ségd., pp. 135-145. For an interpretation of Webertguate towards
the “iron chancellor”, Radkallax Weberpp. 142-145.
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political system of the instruments which could éavade it survive and succeed in the
absence of an extraordinary political talent. Tlass| shall explore in more detail below,
Weber’s constitutional reform proposals, which ddu raise the prerogatives of the
Reichstag are not really marked by a firm belief in the tahst political and moral
supremacy of parliamentary rule, but rather byrédoegnition of certain key instrumental
benefits of parliamentarism, among others in teshguaranteeing political stability and
in terms of the selection and training of politiedtes.

As with so many turn-of-the-century liberal intefleals throughout Europe, and
not only in Germany, the axiological referencesAéber’s political discourse drifted
away from the themes of individual freedom, rigltel parliamentary representation to
crystallize around the idea of the nation andpesctic historical mission. To be sure, the
former themes were not totally eclipsed; yet Wedgermed to treat them as civilizational
acquisof a by-gone age. The mixture of both debt antadie to the heritage of the
Enlightenment and of classic political liberalismdlearly revealed in a letter to the
philosopher Hermann Graf Keyserling (21/06/1911)eve Weber wrote that one might
very well smile at the «childishness» of the prhes of the French Revolution, but one
owes them «things without which life would becomearable*3° Later, he would
maintain, in the same vein, that it was «a piecerodle self-deception to think that even
the most conservative among us could carry on divat all today without these
achievements from the age of the ‘Rights of Mani®But such «achievements», it
appears, had come to stay, whilst the politicatooges that preoccupied not only Weber,
but several of his liberal contemporaries, gragiddab the immediacies of the nation and
its fate!*! The proviso to the pamphlet «Parliament and Gowent in Germany under

139 Quoted by RadkaMax Weberp. 497.

14OWeber, «Parliament and Government», p. 159. Aisprethsable as they might be, these «achievements»
did not persuade Weber of the existence, presudpgmgenost philosophers of the Enlightenment — most
notably of course, in the German context, by Kanbf~some sort of natural reason partaken by every
individual human being. In a letter to his loverrdiTobler from the Summer of 1915, quoted in Radkau
Max Weberp. 544, the author mocks the «infinitely ignorahildish belief in the power of the rational»
(translation mine).

1 weber's reflections on the «universal revival whperialist” capitalism» at the expense of frealéra
driven by the expansive Nation-States, are rathestiative of this shift. See Webd&tconomy and Society
pp. 918-919: «In general and at all times, impestiglapitalism, especially colonial booty capitalibased
on direct force and compulsory labor, has offergdads the greatest opportunities for profit. Thegvéa
been greater by far than those normally open tostiéhl enterprises which worked for exports andctvh
oriented themselves to peaceful trade with membkosher polities.»
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a New Political Order» is unambiguous concerningb&'s fundamental nationalist

commitment:

«Anyone for whom the historical tasks of the Germaation do not take
precedenceas a matter of principle, over all questionshefform the state should

assume (...) will not be opened to the argumentsrambchhere 342

Indeed, the Nation-State was and remained, thraughis whole life, Weber’'s
highest political ideaf® even if the degree of attachment to the natioaase varied, in
his writings, from the aggressively expansionigtial Darwinist, and imperialist rhetoric
of the Freiburg inaugural lectdfé (1895) to much soberer formulations on the concept
of the nation, such as can be found&Eronomy and Sociefly. In fact, no greater blow
than the defeat and humiliation of 1918 could beceoved to Weber's nationalist
feelings. The imperial State which had politicallyified the German nation and, despite
all its shortcomings, proved capable until theradapting to and containing both the
aspirations of the bourgeoisie and the challenf@sdking-class politics crumbled as a
direct result of its military wager in internatidnmower politics. The Great War of 1914-

18, with its devastatinglenouementinaugurated a critical juncture both in German

For the liberal Weber, in historical perspectivpaeifist trade» between political communities ig th
contingent exception, whilst imperialism constititee general rule!

142Weber, «Parliament and Government», p. 130.

¥ or an interpretation of Weber’s nationalism, seenivhsenMax Weber und die Deutsche Politpp.
37-72.

144 Max Weber, «The Nation State and Economic Poligy¥eber Political Writings p. 16: « We do not
have peace and human happiness to hand down tdesgendants, but rather tegernal struggleto
preserve and raise the quality of our national iggee

145 Weber,Economy and Societpp. 921-926. It is unfortunate that the Englisinglation has opted to
elide the quotation marks — Weber, as anyone familith his writings must know, had a pronounced
tendency to use quotation marks, even if not alwayssistently, for various purposes besides ciatio
(irony, distance, emphasis, etc.) — around the Watibnin the title of this section. In this case, it seem
that they are markers of distance, since it iscéicd® — an unfinished fragment, by the way — whbee
author embarks on a detached, social-scientifictlfm truest sense of Weberian value-free science)
discussion of the idea of nation. Expressions tfigsiasm and personal political commitment, frequren
other instances of his work where the concept ttbnas evoked, are wholly absent here. Weber reizeg
the sheer impossibility of offering a definition tife concept which could be validated empiricadiyd
places it within the sphere of values and emotidfe. concludes with a remark on the specific
predestination of intellectuals «to propagate thatibnal’ idea» (here within quotation marks, as in the
German edition, and, unlike it, also in italics)elér, the scientist, can in fact be explored fortigue of
Weber, the nationalist politician and public intetiual!

For the German edition, with quotation marks ontikading of the section, see Max WelWirtschaft
und GesellschafiTiibingen, J. C. B. Mohr (Paul Siebeck), 1922 ,6#¥-630.
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politics and in Max Weber's political thinking — t@nal, social and political
reconstruction, with all its inherent challengesntitutional, economic and symbolic)
was at stake.

In this chapter, | will revisit Weber's answersttte demands of such critical
juncture, seeking to explore its sudden inflecti@rsl persisting ambivalences as
illuminating instances of the crisis of liberalismthe age of mass politics, nationalism
and imperialism, when the standard liberal undadstey of legitimate political rule,
based on the ideas of justice, reason and rigbizagated by the Enlightenment, was the
object of both external attacks and internal emsMy aim is to show that the nuances
and modulations of Weber’s political writings iretlast three years of his live — roughly
coinciding with the «trauma of birth» of Weimar detracy —, which appear mainly in
newspaper articles and pamphlets even if also @ogan parts of the posthumously
publishedmagnum opus Economy and Sogietynmunicate with the deepest tensions
of Weber’s thought. Far from being a self-contaimgasode of journalistic polemics
marginal to his more substantial theoretical ardatescientific preoccupations, | argue
that Weber’s political writings from 1917-1920 ctihde an indispensable interpretive
key for a full understanding and appraisal boththef complexities of his social and
political thought and of the predicaments of latedern liberalism.

In order to do so, | intend to proceed from the eradvstract and theoretical claims
of Weber’s thought to the concrete historical sgtttf Germany in the duress of war and
defeat. To begin with, I will briefly present andcliss some of the possibilities of making
sense of Max Weber as a political thinker, argdarghe significance of his writings on
German constitutional politics. Afterwards, | toyghed some light on the intrinsic tension
of Weber’'s concept of politics, which seems todra between the contradictory claims
of raw power, legitimacy and meaning; instrumeatad value rationality; responsibility
and conviction. Such tension will then be transpose the specific quandaries of
modernity, that is, to the inescapable fate of kemation, rationalization and
bureaucratization of the Western world, in a sectidere | will seek to determine and
underscore the centrality of the concept of chaismWeber's understanding of the
relationship between the singularity of the poditisphere and the rise of the iron cage of
modern life. From modernity in general to modernr@my in particular, | finally trace
the evolution of Weber’s constitutional reform pogpls in the critical juncture of 1917-
1919. An evolution which, through all its variatgyrseems to be decisively marked by

the assumption that only a purely personal, indialgtic version of charismatic
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authority could both successfully prevail under tomditions of rationalized modern
democracy and hope to salvage the noblest valupslitics — devotion to one’s own
cause, personal power and responsibility — froomdpehoroughly appropriated, and
quashed, by the machine-like apparatuses of mogdelitical organizations. As a
consequence, Weber progressively abandoned thersemgent of the conventional
institutional arrangements of parliamentarism aadyppolitics in favor of the promises
of a unitary, presidential pinnacle to the politisgstem. The chapter concludes with
some critical considerations on the paradoxes obékan politics — a liberal politics
trying to set a new course amidst the generalscobbourgeois liberalism, in the direst

possible circumstances.

2. Weber as a political thinker

Even if some of the more recent fields of acaddmmwledge in the humanities
try to depict him as one of their founding fatharstheir quest to define disciplinary
boundaries and lay secure intellectual foundatifave would actually dispute that Weber
could also be regarded as a thinker in the moregeantradition of philosophy or of the
history of ideas. In that time-honored, canonizadition every thinker is, in one instance
or the other, marginally or primarily, a politiddlinker, to the extent that the themes of
power, freedom, equality, oppression, the commartdgetc., come up in their writings.
And indeed, in most of Weber’s writings, some afdh themes do take center stif§e.

On the other hand, Weber, who briefly — and vasnlyied to pursue a political
career of his own in the turbulent post-war periwds also actively involved throughout
his life in the discussion of the political contesgies that marked German public opinion,
and most of his political writings are proof andiect consequence of such involvement.
They are certainly not, as Weber himself admitedpcts of “objective”, value-free
scientific reasoning, but rather the expressiohi®kultimate positions», which «cannot

148Which of such somewhat arbitrarily established jbbthe last resort inescapable, themes of thigiqadt
philosophical tradition predominate in Weber's thbtiis certainly not irrelevant. For instance, fdle
admirers of Weber must concede — and come to tesithsthe fact — that his sociology is fundamentally
concerned with the issues of power and dominatiotheir concrete empirical manifestations, whiks
themes of freedom and rights, when they surfacallatare only marginally touched upon. For an
interpretation ofEconomy and Sociefs, in essence, a work on the sociology of donainasee Julien
Freund,The Sociology of Max Weheédew York, Pantheon Books, 1968, p. 218.
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be decided by scientific meart$% It would, however, be a mistake to discard them o
the grounds of their polemicist nature. On the loaed, because a substantial portion of
the most studied works in the history of polititabught were written from a partisan
perspective, not from an ever-elusive, supposestijesl-off realm of “pure” knowledge.
And additionally, as Lawrence Scaff keenly notese aisks «missing what is most
important» about Weber by imposing an arbitraryid#ivbetween the scientist and the
politician or the politically engaged publicié

Yet, even whilst accepting that one has to lookhatwhole range of Weber’'s
writings in order to fully capture him as a polgi¢hinker, doubts remain as to the relative
importance of his works. From which parts of hislieigraphy should Weber’s political
thought be predominantly derived and interpretedéhif the answer points primarily —
though, one hopes, not exclusively -Hoonomy and Societyhe question would still
need to be reformulated as follows: which sectwinhat colossal work should deserve
the researcher’s special attention? The sociolbggmination, with its key concepts and
formal definitions? The comparative-historical ais& of world religions and
civilizations, with its assessment of the singijaof modernity and secularization in the
Christian West?° Or the writings which deal explicitly with the #itsitional dimension
of politics and relate more directly to the pobltiempasses of Weber’s time?

| believe that much can be gained by exploring kuger portion of his
bibliography, particularly where it pertains to ttitemmas of German democracy in the
turmoil of 1917-1920, and reading it against thekigaound of his more general
sociological categories, world-historical analyaed cultural concerns. Here, | disagree
with Lawrence Scaff, who, whilst rejecting the peghce of separating science from
politics in the reading of Weber, nonetheless auafgethat his «actual comments» on the
themes of «liberalism, democracy, and “constitudlem” (...) are few, scattered, and
fragmentary», and that «the very problem posedleyriocracy” or a “liberal” politics as
we have come to accept it in the late twentiethtuogn(...) was simply not Weber’s

147 Max Weber, «Parliament and Government», p. 130.

148 See Lawrence A. Scaffleeing the Iron Cage: Culture, Politics, and Modiy in the Thought of Max
Weber Berkeley and Los Angeles, University of Calif@amress, 1989, p. 4.

149 Reinhard BendixMax Weber: An Intellectual PortraiBerkeley, Los Angeles and London, University
of California Press, 1977, the first comprehensiuely of Weber’s work written in English, focuseainty

on the comparative dimension of Weber’s sociolofyetigion (pp. 83-281), in its effort to liberatke
author from the reign of Talcott Parsons’ functiistaheory, which had decisively marked the reiept
of hisceuvrein North America up until then.
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starting point, nor even a part of his central @ns»*° For Scaff, it seems, one should
disregard or at least relativize the more exptiomtent of Weber’s interventions in the
German political debates of his time, which inddedl predominantly with the issues of
«liberalism, democracy, and “constitutionalism’nddocus instead on what they say or
imply in relation to supposedly deepmitural concerns — namely, as the author argues,
to the problem of a rising «subjectivist cultuf@bContrary to such perspective, other
commentators have fittingly emphasized the relegaoic Weber's political writings,
which, according to David Beetham, not only «offercoherent analysis of his
contemporary society, and one that compels a restssamt of some of the distinctive
themes of his sociology», but also «confront asptoblems of much wider significance
than those of Wilhelmine Germany alone: the sutvofaliberal values in the era of
advanced capitalism and bureaucratic organisafithRifferently from Beetham,
however, who sees «Weber as belonging to an eakgidiberal tradition’°3 | shall
stress the multiple tensions that permeate and locaitg Weber's liberalism. Closer to
Wolfgang Mommsen’s massive work of historical resbaand critical interpretatidpf,
| will present Weber as a theorist at the fringka tiberalism in crisis — a position of the
utmost complexity and ambiguity.

For now, let the search for the political thinkezgin with the fundamental
question of all political thought: What is politibsr Weber?

3. The intrinsic duality of Weber’s concept of politics
The most systematic answer Weber formulated togirestion appeared very late

in his life, in the famous January 1919 Munich leeton «The Profession and Vocation

of Politics»*>® It starts with a conceptual restriction. Weberis1 as not to consider

150 Scaff,Fleeing the Iron Cageop. 153-154.
151 Seeibid., pp. 152-185.
152 David BeethamiMax Weber and the Theory of Modern Politips1.

1531bid. And see particularly his section on «Parliamen®Peotector of Liberty», pp. 113-116. In my view,
the protection of liberty or of the rule of law, iwh is substantially different from the mere guaeanof
political stability and continuity, was not one\Weber’'s primary concerns when it came to the applai
of parliamentarism.

154 MommsenMax Weber und die Deutsche Politik

155 Max Weber, «The Profession and Vocation of Pdiitidn WeberPolitical Writings pp. 309-369. The
English translation of the title by Ronald Spessrore accurate, even if less catchy, than thenaltiee
«Politics as a Vocation» (proposed by Hans H. Geghd C. Wright Mills’ volume of translated essays
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politics in general, but rather to look at the sfeity of modern politics, which has to do
with «the leadership, or the exercise of influemce the leadership, of political
association, which today meanstate>'>6. Modern politics as an autonomous domain of
human action is thus circumscribed to the instondil sphere of the State. Indeed, as
Andreas Kalyvas remarks, Weber «equated the si#tettve political in a way that the
former successfully occupies the entire terraitheflatter»t>’ Consequently, the nature
of modern politics is to a large extent dependenth@ peculiarity of the modern State,
which is rooted in the use or threat of physicalemce as its «specifineans.’>® As
Weber famously puts it, «a state is that human conitpwhich (successfully) lays claim
to the monopoly of legitimate physical violenagthin a certain territory»>° Having
established the «intimate» connection betweenigglithe State and violence, Weber

offers us the following definition:

«In our terms, then, ‘politics’ would mean strivifigr a share of power or for
influence on the distribution of power, whethdpetbetween states or between the

groups of people contained within a stat®.»

One cannot overlook the element of conflict thatcanstitutive of such a
conception. Politics is a struggle to control ofeatst to influence the apparatus of the
legitimate use of physical force, a struggle fowpo— either for power’s own sake or in
order to further some specific material or ide&trasts. The political order at any given
point in time is hence seen as the crystallizatibthe supremacy of one of the power-

From Max Webér since the lecture deals both with the moderrfgssional and the inner vocational
dimension of politics. The German wadBgrufconveys both meanings.

As a matter of fact, the lecture, which was givenha request of a student guild, was taken uperath
hesitantly by Weber, and thus cannot be said te kavwesponded to his main social-scientific conset
the time. He was indeed inclined to decline thetation, having changed his mind only when he found
out that the organizers were planning to invitetktisner instead. Weber detested Eisner, the leddbe
short-lived Bavarian Socialist Republic, whom hesidered the ultimate example of the perniciousecas
of romantic litterateurs involved in politics, witto sense of reality and a tendency to fall in laith their
own demagogy. Weber just had to avoid having Eipnesich his revolutionary romanticism to the Munich
students. Fortunately, by doing so, he ended uped&lg one of the single most significant lectuireshe
history of political science and late modern poditithought.

156 Weber, «The Profession and Vocation of Politigs>310.
157 Andreas KalyvasDemocracy and the Politics of the Extraordinapy 29.
158 Weber, «The Profession and Vocation of Politigs>310.
159 |pid., pp. 310-311.
160 |pid., p. 311.
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seeking groups — or of a coalition between som#éei — over the others. But that
crystallization is only temporary, constantly subjg erosion, open to challenges from
the other competitors in the political sphere. theo words, the struggle is, as such,
ceaseles¥!

This is the best-known and the more explicit sitié&/eber’s concept of politics,
which almost every student of the social scienc#gronts at one stage or the other of
his academic formation. It is a formal concept,aéwf substantive normative content,
dominated by a purely instrumental rationality is ielation to «specifimeans, not
ends If such description exhausted Weber's view ofitms, there would hardly be
anything intricate or ambiguous about it, and h@l¢de unproblematically fitted in the
tradition of political realism dating back to Maakelli. But there is more to it than that.
The other, not so clearly articulated dimensiopdaditics that simultaneously complicates
and enriches the picture is alluded to in the sed&tirmalist view which has been just
discussed. In actual fact, looking carefully abite notices a concept that can hardly be
reduced to the pragmatics of raw power, conceiwedVieber as the ability to impose
one’s will upon the behavior — and possibly againe resistance — of othéf®.That is
the concept of legitimacy, which is crucial to ghresent work’s own understanding of
the predicament of late modern politics.

Weber defines the State’s monopoly on physicakvioé as a legitimate one, that
is, a monopoly recognized by the political subjexgsvalid and binding. Now, violence
itself does not sustain such belief, it cannot poadits own consensually accepted
validity. Themeansdo notper sejustify the whole system of domination. Any actual
assertion of power by violent means, even if it@#nand precariously succeeds — to

endure in time and start crystallizing into a foofndominatiori®®, may be differently

161 For other instances of Weber's understanding tifipgas conflict and struggle for power, see: Max
Weber, Economy and Societyp. 53 and p. 939 (in Weber's definition of partwParliament and
Government», p. 154, fn. 1, p. 161. The Machiaag|lNietzschean and social Darwinist underpinnofgs
such reading of politics have been emphasized mesmmmentators. See, for example, Raymond Aron,
«Max Weber and Power-Politics», in Otto Stammer.\Bdax Weber and Sociology Tod&yxford, Basic
Blackwell, 1971, pp. 83-100.

162\Weber,Economy and Socigtp. 926.

163 The difference between powdrigch)) and dominationHerrschaf) in Weber’s sociology is a fine one.
Broadly speaking, both concepts coincide in theeggirmeaning of the capacity to impose one’s will o
others (seéid., p. 942 and previous fn.). In fact, Weber ofteasuthem interchangeably and, in the same
sense albeit much less frequently, he also emplayterm hegemonyHegemonig But domination also
«constitutes a special case of powebid(, p. 941). In that restricted sense, which seapdrt both from
the general concept of power and from the spewgificket-type of monopolistic power («which (...) h&s i
source in a formally free interplay of interestedtjgs»), Weber defines domination as follows:
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evaluated from the point of view of legitimacy. \éace as such, even if mastered by the
most astute power-politician, is never completetynune to the charge of illegitimacy,
on whichever grounds. Indeed, for it to be legitiepa substantial foundation has to be
provided, upon which to lay the threat or the datisa of the means of violence. Weber’s
well-known ideal types of legitimate rule — chargntradition and legality — have
precisely this foundational significance; they abm designate, as noted in the
introductiort®®, «the ultimate grounds of the validibf a domination». In a way, thus,
they offer the substratum, the actual normativet@unfrom which domination must be
derived, if its purpose is to be sustained legitahya Because power and, particularly,
domination do not exist in a vacuum, but ratheaiooncrete cultural setting, and the
representations, ideas, values and practices dattez bestow meaning on the former.
As Kalyvas aptly notes, that is the case even with modern rationalized form of
legitimacy as legality, since it «is still conditial upon the belief that formal equality,
impersonal rule, and abstract procedural fairnepsesent or embody deeper normative
values»®® Hence, in a broader sense, politics is inseparfibta culture®® And, as
Weber contended in one of his war-time politicatickes, power in its most
comprehensive dimension, actual «world power (..thelast analysis means the power
to determine the character of culture in the futtfie and cannot thus be reduced to the

simple marshalling of the apparatuses of violence.

«To be more specificjominationwill thus mean the situation in which the manifestéll (command of
theruler or rulers is meant to influence the conduct of onenore otherstlte ruled and actually does
influence it in such a way that their conduct teogially relevant degree occuas if the ruled had made
the content of the command the maxim of their coinfiu its very own sake.(Ibid., p. 946.) (Emphasis
added to the last part of the sentence.)

Thus understood, one could argue that dominati@essarily pertains to the domain of social strugtur
whilst power might merely refer to an isolated,iljagversible instance of social agency. To tlas of

a relation of power, domination seems to add theaequalities of duration (the notion ofle, with its
clear-cut distinction betweemilers andruled, and the reference to the «socially relevant degid the
interaction are crucial here) and, most importantg the highlighted as if> construction shows,
internalization on the part of the dominated. Tlement of internalization explains why dominatiothe
narrow sense, much more than the broad understoflipower, craves for legitimacy. Indeed, it canno
survive without it.

164 See above, p. 31, fn. 68.
165 Kalyvas,Democracy and the Politics of the Extraordinagpy 50, fn. 21.

166 awrence Scaff, as we have seen above, focusetystn this dimension of Weberian politics. Itds
restricted a perspective as the alternative onedsétinphasis on the formal-realist definitions.

167 Max Weber, «Between Two Laws», in Weleolitical Writings p. 76.
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This, as Raymond Geuss puts it, «wid&t»dimension of the Weberian
understanding of politics is certainly subterrangma large number of his writings. But
there can be no doubts regarding its presenciel®919 Munich lecture on politics as a
vocation and as a profession, it surfaces to camaigithe apparently straightforward
relation between responsibility and conviction ksraative kernels of a political ethics.
A superficial reading might suggest that therenisiaambiguous opposition between the
two. The ethics of responsibility, one would argisethe appropriate for the politician,
because he who plays with the instruments of vedanust be ready to account for his
actions. On the contrary, the ethics of convictioan ethics of saints — would always
prove to be politically dangerous, for it disregatbe consequences of actions to focus
solely on the pureness of intentions. And yet, ieb&f’'s words, «[tlhe mere ‘power
politician’ (...) may give the impression of strengbut in fact his actions merely lead
into emptiness and absurdity», because of his «Bcipélack of concern for theneaning
of human action%% Even if «the eventual outcome of political actfeeguently, indeed
regularly, stands in a (...) paradoxical relatioritsooriginal, intended meaning®, to
live for politics, as opposed to the sheer self-interedtvofg off politics, requires a

substantive cause:

«[S]ome kind of belief must always Ipeesent Otherwise (and there can be no
denying of this) even political achievements whiolfwardly, are supremely

successful will be cursed with the nullity of albrtal undertakings%*

Hence, responsibility and conviction are not mugyuakclusive. They must be
reconciled somehow in an intrinsically tensiondliet of political action. And they

reflect the ineradicable duality of Weber’'s concefppolitics.

4. Politics, charisma and the iron cage

168 Raymond Geussjistory and lllusion in PoliticsCambridge, Cambridge University Press, 20014p. 1
169 Weber, «The Profession and Vocation of Politigs>354.
170|pid., p. 355.
171 1bid.
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How does this conceptual tension inhabiting Weberiderstanding of politics
operate in time? How does it translate into th@a@s properly historical discourse? Let
us consider again the three pure types of legismae. As social scientific ideal-types,
of course, they are trans-historical categoriectvban have explanatory clout in various
different social, cultural and temporal contextanitheless, in broad world historical
terms, there is an implicit linearity to their sassion. To sum it up rather crudely: it all
starts with charisma, force of habit and precedeasite tradition out of it, which in turn
is rationalized to give rise to modern rationaldkty.'? It is true that inEconomy and
Society- and both in its general conceptual expositiahiarthe chapter on the sociology
of domination —, given the choice for a retrospextpproach, charisma seems to rank
behind rational-bureaucratic legality and tradisibauthority. In actual fact, however, as
Edith Hanke keenly remarks, charisma is the origiftecal point of legitimate
dominationt’®

In truth, only charisma possesses a legitimatingeff its own, because of its
direct intervention into the realm of symbols, eg@ntations, values and beliefs within
which domination is exercised and with referencavtoch it must be justified. Only
charisma can introduce change and novelty in thedlnr, question existing
representations of reality, and propose alternatieanings and ideas. As Weber puts it,
«charisma, in its most potent forms, disrupts regloule as well as tradition altogether»
and «is indeed the specifically creative revolutignforce of history»/4 In contrast,
tradition and legality operate in a fixed, normatizultural framework. They correspond

to the solidification of shared meanings and regm&sgtions, hence bestowing the system

172 This is, | reiterate, a very simplistic renderitmfact, it is impossible to determine the histafipriority
of charisma or tradition. On the one hand, the vertyon of a charismatic leader with its group aftful
followers presupposes the existence of an estadishdition against which his new representatioight
be asserted; on the other, every tradition camiirtiple be brought back to a charismatic origimeQ@hing
is for sure, though: the historical priority of hatharisma and tradition relative to rational légat but
not necessarily to rationalization itself, whoseas one might also follow back to the beginnirfgaionan
social behavior (see below, pp. 74-75).

However, as Wolfgang Mommsdviax Weber: Gesellschaft, Politik und GeschicRtankfurt, Suhrkamp,
1974, p. 128, argues, charisma is for Weber, at legically, the original type of legitimate rule.

On Weber as a «developmental historian», see Wdf@&chluchterThe Rise of Western Rationalism:
Max Weber’'s Developmental Histoigerkeley, Los Angeles and London, University afifornia Press,
1981.

173 See Edith Hanke, «Max Webers “Herrschaftssozielodgtine werkgeschichtliche Studie», in Edith
Hanke and Wolfgang J. Mommsen (Ed8lpx Webers HerrschaftssoziologiBibingen, Mohr Siebeck,
2001, p. 32.

174 \Weber,Economy and Societp. 1117.
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of rule with a merely derivative form of legitimac¥xpressions like «hereditary

charisma», «routinized charisma» or «charisma fudeof, that is, where charisma meets
either tradition or legality, convey precisely adiaged form of legitimacy, which has

moved away from its original source. Charisma, thgsghe root of legitimacy, is essential
to politics, particularly in its «wider» dimensioBo0, it is not surprising that, in the

Munich lecture on the profession and vocation ditigs, after briefly presenting the

three ideal-types, Weber choses to focus striatlyclaarisma’®> However, as shall be

seen, the survival of charisma in the increasimgtionalized and bureaucratized forms
of modern politics is a problematic issue.

To further complicate the picture, it appears tlsatilarly to the concept of
politics, there are also two versions of charismd\ieber’s writings: a predominantly
collective-communitarian and a strictly personadlividualistic one. Weber borrowed the
concept of charisma from Rudolf Sohm’s historicdéipretation of Canon Iah?, with
which he was probably first acquainted as Sohnoidesit in Strasbourg. The concept has,
thus, a theological origin and, in that originahse, it points to a collective entity. Sohm,
in fact, used it to describe the divine power thded the early Christian community, as
opposed to the later legalistic and bureaucratield@ment of the Roman ChuréH.As
Kalyvas notes, in Weber’'s pre-war studies on th@osogy of religion, charisma and
charismatic politics appear chiefl§ in this collective-communitarian version, as
religious movements struggling for the control loé tcultural realm of representations,
symbols, values and ideas that constitutes thenalé source of political legitimacy. By
contrast, in his later political writings, when Wglexplicitly confronts the predicaments
of modern mass politics, charisma reappears iotlstpersonalistic garments, with a

175 See Weber, «The Profession and Vocation of Psfitipp. 311-312.
176 Rudolph SohmKirchenrecht Vol. 1, Leipzig, Duncker & Humblot, 1892.

177 According to WeberEconomy and Society. 964, the Roman Catholic Church’s decisive tiarn
bureaucratization can be traced back to the emidedthirteenth century.

178 But not exclusively, since the intrinsically pemabelement of the innovative prophet is alwaysens.
Even if the leader and his following might fuse form a cohesive group or, indeed, an
ideologically/spiritually homogeneous community lwid strong potential for transformative collective
action, one must never forget that, for Weber, fthelamental appeal of charisma is personal authorit
stemming from a singularly gifted individual. Claria might pervade a whole community, cement its
unity and direct its action, but it remains prinhgriin Weber's eyes, the quality of extraordinary
personalities. Andreas Kalyvas, given his own djietheoretical concerns (see next fn.), neglebes t
centrality of the personal element in his readifigveberian charisma.
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strong emphasis on individual leadershipHow to account for such a shift? Here as
elsewhere, for sure, there is no definitive, fudlgtisfying explanation, which would
somehow help resolve — or at least mitigate —nikvnsic tensions of Weber’s thought.
But if some understanding is to be gained, oneatdyt has to focus on the author’s
narrative of modernity as an irresistible procetsationalization, secularization and
bureaucratization.

As Karl Lowith has keenly argued, Weber's sociolagyreligiont®, where his
predominantly collective-communitarian reading lsdigsma is located, can be conceived
merely as part of the broader project of a «sogilaf rationalism»8! A project which,
interestingly enough, as some of the more receaatpretations of Weber’'s work have
found out, has its earliest systematic manifestaitiothe author’s sociology of music,
which demonstrates and dissects the process ohaditiation underwent by music — by
the musical substance itself, the key issue bdirgetmergence of harmony, not by the
social conditions surrounding musical productioim-the Western world® The origin
of Weber’s rationalization-thesis in the rathernkelly domain of music is relevant for an
accurate understanding of his concept of ratiomali&/eber’s narrative of rationalization
has scarcely anything to do with “rationalism” aedson” as such concepts were
understood — and sacralized — by the philosopheteeoEnlightenment. There is no
worship of reason in Weber's thoudfit. Weberian rationalization does not stand for a
grand achievement of mankind, for some sort of thosignificant triumph over nature
and instinct. Quite on the contrary, instead ohieg to the domains of purpose and

meaning, it indicates purely instrumental procelisma Weber's notion of

179 See KalyvasDemocracy and the Politics of the Extraordingpy. 20-21. The author, in his quest for a
radical democratic politics of the extraordinas/mainly interested in recovering the collectiveneinsion

of charisma and its revolutionary potential in #teuggles for cultural hegemony. His reflectionick

are nonetheless illuminating in several respectsstrbe read, as he himself concedes, as a selective
reconstruction of Weber’s thought.

180 1n the final analysis, of course, Weber's sociglad religion is inseparable from his sociology of
domination. And charisma is the fundamental concepnecting both.

181 Karl Lowith, Max Weber and Karl MarxLondon and New York, Routledge, 1993, p. 63: «Etre
approach from the standpoint of the sociology digien aims in the end to be nothing less than a
contribution to the sociology of rationalism itself

182 See Michael Sukalélax Weber: Leidenschaft und Disziplifilibingen, Mohr Siebeck, 2002, p. 300;
Radkau,Max Weber pp. 540-545. As a great number of Weber’s wriijritpe essay on the rational and
sociological foundations of music (probably cometetn late 1912/early 1913), which also circulated
some editions as an appendiErmonomy and Societwas only posthumously published: Max Wellzg
rationalen und soziologischen Grundlagen der Muslknich, DMV, 1921.

183 For Weber's distance to an optimistic faith insea, see above, fn. 140.
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rationalization refers essentially to rules, methoanization, repetition and routine.
Thus understood, as Radkau notes, it becomes aitduig process, with something of
an instinctual drive to it, present to a certairgrée in every instance of human
socialization, «even in the magic rites of suppbsédrimitive peoples”™. Weber’'s
biographer even risks suggesting an affinity betwdbe author's concept of
rationalization and that of psychoanalysis, that&s denoting a procedure which aims
to provide an in itself irrational behavior with areither visually, logically or morally —
acceptable form* The point one must stress here is that every bypoievant human
interaction, which, depending on the perspectiveatluation, might come across as
perfectly rational or totally irrational with reghto its actual “substance”, can and will
be the object of procedural rationalization asitdmes repeatedly perform#g.

It is this quite broad and simultaneously striédymal concept of rationalization
that Weber employs both in the essay on «The SBsithology of the World Religions»
and in the passages Btonomy and Societyoncerning «the social preconditions of
hierocratic domination» and «the routinization ohagsma» to describe the
transformations of religious and political charigimaauthority. One might briefly
summarize the process as follows: The competingisshatic movements — religious
and/or political —, in their fight for hegemony owhe decisive realm of consensually
shared and socially significant symbols, values idleds, seek the support of as many
followers as possible. In order to enlarge thegiadbases, they start rationalizing their
doctrines, making them increasingly abstract andeusalistic, so as to transcend both
class and status barri¢f8.0Once one of such movements attains supremacy,ingean
once its ethos becomes that of society as a whindedrive towards rationalization

proceeds to solidify domination into fixed praci@nd norms. As Weber avers:

«Charisma is a phenomenon typical of prophetic mmarés or of expansive

political movements in their early stages. But asnsas domination is well

184 Radkau,Max Weber p. 544: «Auch in der Rationalisierung steckt etwEriebhaftes. Webers
Rationalisierungsbegriff ist dem der Psychoanalyessvandt, den dort 1908 Ernest Jones einfihrte: als
Bezeichnung einer Prozedur, die einem an sichiamaken Verhalten eine — ob optisch, logisch oder
moralisch — akzeptable Form gibt.»

185 As | shall argue in the following paragraphs, phecess of rationalization might, in turn, also éan
impact on — and ultimately transform — the peraeptf the “substance” itself.

186 See Weberzconomy and Socigtp. 1180.
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established, and above all as soon as controllakge masses of people exists, it

gives way to the forces of everyday routin&.»

Now, according to Weber'®rotestant Ethic even if the author had not yet
developed there his concept of charisma, is notsthgularity of Western modernity
precisely that its «forces of everyday routine»enamancipated themselves from their
charismatic religious sources and taken a life anlbgic of their own? Protestant
asceticism might very well have substantially imtiscthe struggle to rationalize the
world»'® which underpins both modern capitalism and modeiance, but given the
overwhelming progress of rationalism, the transeahdubstrate could eventually be
discarded?® At this point, rationalization and secularizatiowincide, since the former,
out of its own immanent logic, succeeds in emptyiogial relations from the sacred
meanings that used to be attached to them. As seqoence, the struggle between
charismatic religious-political movements recedies. this reason, it is likely that Weber
conceived them — the bearers of the predominantlgative-communitarian incarnation
of charisma — as an essentially pre-modern phenomen

The process of secularization is, thus, not justiithe social decline of religion.
It also brings with it the erosion of the very maabf shared meaning on which the
religious-political movements operated. When thetdplly withdraws, the «iron cage»
of Western modernity appears in its rawest nakesjna@s an inescapable, perfectly
rationalized, purely materialistic constrd®®.Within that cage, the very existence of
politics in its «wider», cultural-charismatic coptien is threatened, since there appears

to be no room left for the assertion, based uperfukion of select graced personalities

197 |bid., p. 252.

188 Max WeberThe Protestant Ethic and the Spirit of Capitaligrandon and New York, Routledge, 1992,
p. 64, n. 30 (on p. 181).

189 For Weber’s thesis of the disenchantment of thelemo world, see Max Weber, «Science as a
Vocation», in H. H. Gerth and C. Wright Mills (EdGrom Max Weberp. 139; and Weber, «The Social
Psychology of the World Religions», p. 290.

190 See the breathtakimgescendan the conclusion of WeberRrotestant Ethicpp. 123-124: «In Baxter's
[an English Puritan theologian] view the care fateenal goods should only lie on the shouldershef t
“saint like a light cloak, which can be thrown as&t any moment”. But fate decreed that the clbakilsl
become an iron cage. Since asceticism undertookniodel the world and to work out its ideals in the
world, material goods have gained an increasingfimadly an inexorable power over the lives of nan

at no previous period in history. To-day the spfiteligious asceticism — whether finally, who kve? —
has escaped from the cage. But victorious capial@nce it rests on mechanical foundations, néteds
support no longer. The rosy blush of its laughiegr,ithe Enlightenment, seems also to be irrethgva
fading, and the idea of duty in one’s calling prewabout in our lives like the ghost of dead religio
beliefs.»
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with a devoted following, of overarching normatitleeories that aim to integrally
transform and mold society according to their sauste principles. Therefore, the
possibility of salvaging at least partially the dhmatic dimension of politi¢s! seems to
be strictly reduced to the very few capable ofigsibove the pervasive «'loss of sotii®
that characterizes modern life,e, restricted to the extraordinary, creative persona
potential of heroic leaders. Given the fragmentabbsocial life that marks the modern
condition, the charismatic personality might behladao merge with his followers into a
consistent formation, with a holistic, all-encomgag worldview. But that does not seem
to mean, for Weber, that there is no place forctimrismatic leader in the modern world;
that modernity actually succeeds in dispelling dmaa altogether from its social and
political reality. Granted: the modern charismégiader will hardly be able to accede to
the stature of a propH&t, the original model for the charismatic persowyalite will
certainly not — not anymore — be the driving fobehind what one could call a process
of comprehensive ideological/spiritual integratioHowever, personal charismatic
qualities might still form the basis of politicaddership in a stricter sense, to the extent
that and whilst they succeed in winning over thestt— and Weber does not even shy
away of employing the word «devotiofere tod®* — of the increasingly inarticulate
modern masses.

Indeed, in the German critical juncture of 191799Weber’'s constitutional
reform proposals are basically aimed at enabliegafifirmation of charismatic political
leaders against the gloomy specters of mountingeduaratization (first) and

revolutionary political instability (later).

5. Charismatic politics in modern Germany (1917-1919)

The two most important political studies that Welveote during the First World
War deal chiefly with the issues of democratizati@suffrage and Democracy in

191 Religion and its specific charismatic appeal,tfair part, might manage to survive the fragmeaotati
of modern life and the consequent withdrawal togheate sphere — and, indeed, thrive in the doro&in
personal spiritual experience.

192\Weber, «The Profession and Vocation of Politigs>350.

193 Even if these might rise anew «at the end oftteimendous development». See Welbbg Protestant
Ethic, p. 124.

194 See Weber, «The Profession and Vocation of Psiitip. 311.
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Germany») and parliamentarization («Parliament @odernment in Germany under a
New Political Order»), but they also touch upon ahe¢he overarching categories of
Weber’s discourse on modernity, namely: bureauratitin — that form of rule which
pushes rationalization to its limits. Having beeritten as pamphlets and/or newspaper
articles, they were meant as interventions in thentan wartime public debates,
respectively, on the reform of the highly unequaidBian three-tier electoral system and
on the extension of parliamentary prerogatives@ners at th&eichlevel. Regarding
democratization, universal suffrage was, in Webesv, a necessary consequence of
rational, modern mass politics. Contrary to whahso«political litterateurs» argued —
and Weber was patrticularly harsh on the so-caldedateurs», mainly conservative ones,
who dreamed of romanticized neocorporative congiital designs, but had no grasp of
the specific social and economic conditions of mmodeolitics'®® —, a return to an
idealized “organic” conception of the medie&hindestaatvas completely out of the
question, and mass democracy just had to be foligavledged?° It is, however, around
the prospects of parliamentarism that Weber fiosicentrated his attempt to rescue the
possibility of a charismatic politics in a cont@ttseemingly irreversible rationalization

of all spheres of life.

5.1. Weber’s elitist parliamentarism and the cagsrest bureaucratic rule

In «Parliament and Government in Germany undenva Rigitical Order», Weber
argues that modern politics and mass democracy itenarably to bureaucratic rule,
whose impersonal apparatus he describes as ag<mvachine» which, together with the
«dead machine» of industrial capitalism and with eqqually unmatched technical

superiority, threatens to erect «the housing dffilitare serfdom to which, perhaps, men

195 See Weber, «Suffrage and Democracy», pp. 85, §1.60.

196 |bid., pp. 98-103. Weber puts forward several argumiandefense of universal suffrage, which he had
now — considering its extension to the largest amudt powerful Germahand — ceased to regard as
Bismarck’s conservative Trojan horse (see abovel3d): 1. It was a political imperative to grahbse
who would carry the burden of post-war economionstruction that bare minimum of political influenc
over the shaping of the future of the German natiah only equal and universal suffrage could goize

2. It was a command of basic decency and fairreasdid putting the returning front soldiers eleatty
behind those who had stayed at home and, havingdpeged of experiencing the horrors of the badilis,
had also been able to maintain or even to imprath their economic condition and, as a consequence,
their electoral status. 3. More broadly, equal aniversal suffrage, resting upon the general cajegb
the citizen of the State that also provided théstfas mass conscription, was part of the inesckgpmiodern
trend towards rationalization, bureaucratic rule administrative simplification — it was certaintpt a
coincidence that such an electoral arrangemengaiaéng ground everywhere in Europe.
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may have to submit powerlessly, just like the stawethe ancient state of Egypt» —
another Weberian variation on the legendary iraqeaaetaphot?’ In fact, the ancient
Egyptian State was, for Weber, the first historimaldel of bureaucracy, «although with
strong patrimonial [traditional] elements», andaimevealing analogy he posits that the
efficiency of the modern Western State officialdoould only be approximated «where
the subjection of the officials to the lord is ajsersonally absolute, e., where slaves or
employees treated like slaves are used for admatimt» %8 as was the case in the
Pharaonic State. The modern trend towards bureaugras not without its element of
enslavement, though not, as in Antiquity, througinebphysical coercion, but with the
assistance of other, both more subtle and moreiaffi inducements. The impending
menace of such development, thus, made the autbroder:

«How is it at all possibleto salvage any remnants of ‘individual’ freedom of
movement in any sense given this all-powerful trend towards

bureaucratisation?¥

197 Weber, «Parliament and Government», p. 158 (enwpledisled). The most famous instance of the
metaphor appears in the above-quoted (fn. 190pgassfThe Protestant Ethid-or a critical evaluation
of Talcott Parsons’s translation, see Peter Ba€hne “Iron Cage” and the “Shell as Hard as Steel”:
Parsons, Weber, and the Stahlhartes Gehduse Metaphthe Protestant Ethic and the Spirit of
Capitalisnw, History and TheoryVol. 40, No. 2, May 2001, pp. 153-169.

For Weber, a machine, whether living or dead,ceisgealed spirit («Parliament and Government», p.
158). Such rather curious termgeronenner Geisin the original German —, as the editors of Weber’
Political Writingsindicate, may be a reference either to Marx oritengel, who both used similar language.
However, the conception of modernity in the stiditns of gelation points exactly in the oppositection

of one of Marx’s most famous metaphors. IndeedhieCommunist ManifestMarx and Engels describe
the social transformations led by the bourgeoisia arocess where «[a]ll that is solid melts inte,ahat

is, as a constant, uninterrupted flux of changeth@ncontrary, the Weberian images of modernitgomf
the «iron cage» or the «shell as hard as stedbetonachine as «congealed spirit» to the «poldrtrof
icy darkness» (see below, fn. 214) — are all halibtethe specter of a wholly petrified immobilifjhe
course taken by the modern adventure more recentijth the growing de-materialization of social
relations in the digital age, the contraction cdi@gpand time, the triumph of finance over indusang so
on — appears to be closer to the Marxian visioticpfidity than to Weber's fear of ossification. See
Zygmunt Bauman,iquid Modernity Cambridge, Polity Press, 2000, for an interegfisgussion ofiquids
andsolidsin their relation to the modern condition (regabty, however, Bauman fails to differentiate
Marx from Weber along such lines).

198 Weber,Economy and Socigtp. 964 and p. 967.

199 Weber, «Parliament and Government», p. 159. Joa&sdkau sees no reason for Weber's horror of
bureaucracy, which seems to have been anticipatdddecisively fueled by his brother Alfred. The
Webers, so he argues, ignored the reformist pafeofithe Prussian-German bureaucracy and greatly
overestimated the dangers associated with thelpctxasting bureaucratic apparatus, which was reeag
by the standards of today: up until 1914 the Gertmaperial bureaucracy employed only about 2000
officials (the administration lay mostly still ilné¢ hands of the various federal States). The resenaf
Weber’s critique of bureaucracy and bureaucratiras essentially explained by the later develogroén
bureaucratic «machines», particularly, though naiusively, in totalitarian regimes. See Radkilax
Weber pp. 478-483.
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Apparently, the fundamental liberal concern witlkiuddual freedom emerges
here quite clearly. As the war drew to a close, @atanswer, too, seemed unequivocal:
democratization and parliamentarization. On the baed, as the author explains in
«Suffrage and Democracy in Germany», only the gostip offers those who are
ordinarily the objects of bureaucratic administatithe possibility of, however
minimally, co-determining the shape of such rule. e other, a strong and powerful
parliament was needed to publicly control the otlez obscure and secretive workings
of the whole machinery of State administration. ldger, the mode of parliamentary
control Weber envisaged went beyond the traditierialhis own words, «negative» and
«antiquated3®° — liberal priorities regarding the clear assuraota certain sphere of
freedom from State intervention. Indeed, what nthéegyrospect of bureaucratization so
frightening in Weber’s eyes was not so much iteptél disregard for individual rights,
but rather the dark promise of an era of politwatrification where rational-legal forms
of rule would be wholly unchallengeable — indeadother words, the prospect of a
complete evaporation of charismatic politics. Amsinthe «remnants of ‘individual’
freedom of movement» Weber wished to rescue from itlesistible progress of
bureaucracy ranked, foremost, the creative freedbthe political leader, which alone
could catalyze political innovation and provide haarity with a charismatic, personal
grounding. In this sense, Weber conceived parligsneot primarily as instances which
controlled the elected government’s exercise of grpvbut rather as greenhouses of
charismatic political leaders who should be capalblevercoming the «strict internal
limits»?°* of bureaucratic domination.

According to Weber, the crucial distinction betweddne bureaucrat and the
politician lay in the relationship with the dimeasiof social action which pertains to the
public struggle for personal power. Ideally at teasd most often in practice as well, the
bureaucrat is subtracted from such struggle. Hikugodonen the office mostly behind
closed doors. He acquires it through specializathittrg and performs it strictly within

the boundaries of what is formally prescribed, ahgyis superiors and commanding his

But one can still argu@aceRadkau, that Weber had the merit of detecting —caitidally considering — a
crucial trend of social and political modernizatiarits historical germ.

200\Weber, «Suffrage and Democracy», p. 106.
201Weber, «Parliament and Government», p. 159.
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subordinates. When he takes care of official bissinghe bureaucrat stands under the
aegis of «the principle o$ine ira ac studi®, meaning that his behavior should be
untainted by «love, hatred, and all purely persomadtional, and emotional elements
which escape calculatiorf¥? Politics, on the contrary, cannot be reduced thsupure
realm of formalism, technical specialization antteakability, with no trace of subjective
passions. The politician struggles for personal growa power which is not legitimized
a priori by the anonymous force of rational procedures & aso for the personal
responsibility that comes with it. As noted in ftthiscussion concerning the ethics of
political actiorf®®, politics requires a personal commitment to a eausich necessarily
breaks down the rigid distinction between publiGcef and private life to which the
bureaucrat is supposed to adhere. The reason whgunrats tend to fail when they step
into the politicians’ shoes — and that was, in Wbeyes, the fundamental problem with
German politics since Bismarck was removed fromceff- is the absence of the
framework which organized and legitimized theiri@t$ qua bureaucrats. When he
leaves the «living machine» that subtracted hirmftbe public struggle for power, from
a domain of competing passions and causes, theunre finds out that most of the
qualities which made him a competent official aselass — or even disadvantageous —in
the political arena. For Weber, hence, politicaudthde left to politicians, that is, to those

who feel at home in the public struggle for perdquaver:

«The official should stand ‘above the parties’, efhin truth means that he must
remain outside thstrugglefor power of his own. The struggle for personalpo
and the acceptance of fyglersonal responsibility for one’s caukgaché which is
the consequence of such power — this is the veyait in which the politician
(...) live[s] and breathe[s{%*

In the closing years of war, thus, Weber sees #tension of parliamentary
powers, first and foremost, as a means to furtherrise of true political leaders. A
parliament devoid of political initiative and comdeed to sterile protesting, such as the

GermarReichstagand which therefore left effective power unchadled and unchecked

202\Weber,Economy and Societp. 975.
203 gee above, p. 71.
204\Weber, «Parliament and Government», p. 161.
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in the hands of the ever-growing State bureaucrhitylered the rise of personalities
endowed with the charismatic qualities of leadgrs@inly a orking» parliament, that
is, one which had the right and the resources tairmoously control the bureaucracy,
could favor the emergence and the assertion diigadlieaders. These would be trained,
above all, in intensive committee work — not so murcrhetorical performances before
the plenary —, whose demands accentuated the mexdomed by Weber, for the
professionalization of parliamentary elifds.

However, was not that very turn to the professiaasibn of politics part of the
broad specter of modern rationalization, which wlsourse not restricted to the rise of
the administrative apparatus of the State? In thet,professional parliamentarian was
but the tip of the iceberg of the increasingly lawreratized formations that dominated
modern politics: the political parties. Structuyalihese did not really differ, in terms of
strict hierarchical organization, from the largeitalist company or the «living machine»
of State administratioff® If that was the case, however, wouldn’t parliaraent
government, whose fundamental function was to sugethe administrative apparatus,
be reduced to the control of the higher ranks efShkate bureaucracy by the higher ranks
of party bureaucracies? According to Weber, evanhvifere so, there would still be an
important difference between the pinnacle of aniathtnative apparatus and that of a —
however bureaucratized — political party: the psscef selection. Whereas the State
official, as a rule, acquired its position througpecialized training and the channels of
rigorously defined procedures, the party leadertogorevail in the public struggle for
personal power and responsibility, both within audside his party. He had to vie for
followers inside his party and for votes againgt tbhmpeting parties. In this process of
self-assertion, he developed the charismatic geslihat characterized true political

leadership. Once in a position of effective powsr,would thus be able to control and

205 |pid., pp. 176-177 and pp. 190-191

206 As Robert Michels, one of Max Weber's most gifpedtégéshad demonstrated in his pre-war study of
power relations within the SPDZur Soziologie des Parteiwesens in der modernendReatie, Leipzig,
Werner Klinkhardt, 1911 —, and as Weber himselhlggts inEconomy and Societpp. 939, 951, 971
and 984-985: «A political party, after all, exits the very purpose of fighting for domination time
specific sense [see above, fn. 163], and it thusssarily tends toward a strict hierarchical strrest
however carefully it may be trying to hide thisttao(On p. 951.)

Weber, it must be added, was also familiar with 8id@3strogorski’'s and James Bryce’s turn-of-the-agnt
works on the bureaucratization of, respectivelyti®r and American political parties. See AbellRoder
y Politica en Max Webgpp. 144-158.

For an analysis of Weber’s relationship to Micheke Radkauviax Weberpp. 338-344.
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shed some light of publicity onto the workings loé tState administration. And this was
the admittedly limited sense in which democracy atasl possible in the context of mass
politics: as public control of the State bureaugtayg the political representatives of those
— the ordinary citizens — who are ruled by thai\aame bureaucracy’

However, this rather minimalist definition of pamhentary-democratic
government is only half the story. Indeed, it i8 ttnegative» and «antiquated» side of
the story?%® The flipside is a rather unrestricted conceptibthe power of the political
leader as such. As Mommsen rightly argues, Welgatiamentarization program of
1917 was missing a keystone: the legal bindinchefrtomination and dismissal of the
head of government to a parliamentary V38T his was in part due to the strategic need
to adapt his proposals to the intricacies of thentam federal system, but it can hardly
be explained away by that. More fundamentally, @éirked a reversal of the traditional
liberal priorities of parliamentary government. Véeb political horizon was not that of
the old liberal preoccupation with controlling thewer of the executive and securing
spheres of freedom from governmental interferefoe.him, the primary point was to
further the rise of charismatic leaders, not reatlysubject such leadership to the
continuous and thorough control of the represergathamber.

Indeed, mass democracy, contrary to what one naigbetct, took the — according
to Weber — unavoidably elitist dimension of po#tio new extremes. On the one hand,
of course, the significance of mass democracy tayts extension of the realm of
affrmation of the political leader. Whereas, inetlcontext of classic liberal
parliamentarism, the leader had to fight for recogm and power within a restricted
circle of so-called notables, now he had to gaattist and the belief of the masses.
However, on the other hand, that extension of @melentailed a strong contraction of
the top. The political elite was effectively reddcéo the leading personalities of
government exercising personal power, whilst tlleidual members of parliament were
increasingly degraded to the role of passive fodlimsy embedded into bureaucratized

organizations. To Weber, democracy’s historicalcesses, since Ancient Greece, had

207 See Weber, «Parliament and Government», pp. 16G&06 «Suffrage and Democracy», p. 126. For a
critique of Weber’'s exaggerated belief in the \@gwf publicity and public — meaning: parliamentary
control as an effective means of checking bureaigonale, see Mommsemjax Weber und die Deutsche
Politik, p. 184. This is indeed one of the few aspectwhich Weber adheres closely to the standard,
nineteenth-century liberal doctrine of parliamentgovernment.

208 See above, fn. 200.
209 MommsenMax Weber und die Deutsche Politip. 196-205.
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always been achieved at the cost of substanti@lessions to the Caesaristic principle of
leadership. Modern mass democracy was no excefitidnmather a robust confirmation
of this:

«For it is not the many-headed assembly of parlidgras such that can ‘govern’
and ‘make’ policy. There is no question of thiswahgre in the world, not even in
England. The entire broad mass of the deputiegibmeonly as a following of the
leader or the small group of leaders who form thbiret, and they obey them
blindly as longas the leaders are successtiiat is how things should b&he
‘principle of the small number’ (that is the superpolitical manoeuvrability of
smallleading groups) always rules political action.sTeiement of ‘Caesarism’ is

ineradicable (imass stat§s»1°

Weber’'s concept of parliamentarism in the two fipaars of war is, thus, two-
faced like the Roman god Janus. If, as a correttiitbe progress of bureaucratic rule,
Weber extolls the capacity of parliament to shedlight of publicity onto the workings
of bureaucracy in a classically liberal fashion; the other hand, however, he both
describes and welcomes its subordination to thg seame political leaders it is supposed
to help create and select. Indeed, Weber’s codysisanad clearly perceived that the on-
going development of mass industrial society, lapgforming the political parties into
bureaucratized, strictly hierarchical organizatidmsd already disintegrated the politics
of notableslonoratiorenpolitil upon which the golden years of liberal parlianagism
had rested, in the middle of the nineteenth centBerliaments could no longer be
conceived as instances of discussion, deliberair@hpersuasion amongst independent
personalities. They had become tloeus of public party political struggle, where
deputies, regardless of the constitutional promsidhat called for — and formally
protected — independence, voiced not their persmmalictions, but «official declarations
by the party which [were] being addressed to thenty at large ‘through the
window’».?!! Given such circumstances, the contraction of wiwas conceived as
political leader — from the member of parliamentsash to the governmental elite that

dominates the existing parliamentary majority athdough it but also beyond it, since

210 Weber, «Parliament and Government», p. 174. SsxEabnomy and Societp. 952 (on the «law of
the small number») and pp. 961-962 (on democrdogtpient transformation into Caesarism).

211Weber, «Parliament and Government», p. 170.
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the new means of propaganda can easily amplifgliteés personal charismatic qualities,
achieves the support of the masses — proved tocbeeicessary consequence of Weber's
guest to rescue the possibility of a modern chaispolitics. A quest which, in the
turbulent post-war context, will have him place ma$ his hopes outside the

parliamentary realm.

5.2. Blunting the charismatic spearhead: revolatigrunrest and the promises of

presidentialism

To gauge the precise contours of Weber’'s endeavsalvage the possibility of a
modern charismatic politics one must set them agaive backdrop of the revolutionary
wave that spread across Germany between late T@tl&aly 1919, marking the «trauma
of birth» (Peter Gay) of the Weimar Republic. Dragvbn Andreas Kalyvas's insight,
we noted above that Weber’s narrative of moderaypyears to preclude the viability of
the author’s collective-communitarian understandhgharisma, which had permeated
countless passages of his essays on the sociofomgligion. A modern charismatic
politics, so it seemed, could be grounded onlylengersonal appeal of a leader which
relates to the masses strictly horizontally, in semse that he tries to win over their
support for his leadership ambitions without, hoareaiming to merge with them into
an ideologically homogeneous and potentially disvap revolutionary political
movement. The rationalization and bureaucratizatain politics, along with the
disenchantment and fragmentation of modern lifegémeral, supposedly erased the
prospects of success for a charismatic movememingeeomprehensive social and
political transformation. And yet, in October 19bne such movement took control over
a Continental empir€3 By the end of 1918, soldiers’ and workers’ coumntiireatened
to do just the same in Weber's own native GerrRaaich It is precisely in such
revolutionary context — and instead of the argualbigrismatic, even if irresponsible,
revolutionary leader Kurt Eisner — that Weber gaseMunich lecture on the profession

and vocation of politics. As the lecture drew talase, the author called upon the

2125ee pp. 73-74, fn. 179.

213| et us be reminded that Weber had a profound kedgé of the Russian situation. He had even learned
Russian in order to follow the events of the 198&&otution, an interest which resulted in a lengtlsgay:
Max Weber, «On the Situation of Constitutional Denagy in Russia», in WebdPplitical Writings pp.
29-74 (abridged). On Weber’'s mental journey to Rysee Radkawax Weberpp. 360-380.
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members of the audience «who share in the intagitgRausch which this revolution
signifies» to look ten years ahead. What did Weeerin that not so distant future? The
arrival of «an age of reaction», of a long «pol@hhof icy darkness and hardne$s®.
The proper age of revolution, it appears, had bleeage of liberal-bourgeois revolutions
and enlightened rationalism — a by-gone age. Na tiine universalistic discourse of
human rights had been reduced to formalistic lggasitivism; that «victorious
capitalism» could do very well without the religgsubstrate that had infused it; and that
bureaucratic rule advanced irresistibly, revolutiwd no promise of sustainable social
and political change. As Weber argues in a passhBeonomy and Societponcerning
the consequences of bureaucratic rule, revolutiothe sense of the forceful creation of
entirely new formations of authority» becomes «mang more impossible». Indeed,
«[t]he place of “revolutions” is under this proceéaken bycoups d’étas.?*® For Weber,
hence, socialist revolution would eventually aroosdy bitter reaction and probably
endanger the — however disenchanteagguisof the Enlightenment «without which life
would become unbearabfé%

In the absence of revolutionary hopes — indeedinfgéhe ultimate consequences
of revolutionary enthusiasm —, the modern incaomatif charismatic politics necessarily
implied a substantial compromise with the ratiaredi and bureaucratized institutions of
mass democracy. Such an adjustment, in fact, had taat than merely the discarding
of the predominantly collective-communitarian versiof charisma. In the end of a
posthumously published essay on the three purs tyfdegitimate rule, Weber conceives
democracy specifically as an anti-authoritariamtespretation of charisnfa’ The
reinterpretation entails, essentially, a reversibthe original causal nexus of charisma:
the power of the charismatic leader lies not angr@imarily in intrinsic exceptional
qualities whichper secommand the devotion of the following — in the piwem of
charismatic authority obedience is an obligatiat,aichoice —, but instead on the formal,
meaning: electoral, recognition of the former by thtter. What used to be the effect of
the charismatic appeal — popular recognition — besame the primary cause, the basis

of legitimate democratic rule. Charismatic politibsis becomes embedded in the formal

24 \Weber, «The Profession and Vocation of Politigs>368.
215\Weber,Economy and Societp. 989.
216 See above, fn. 139.

217See Max Weber, «Die drei reinen Typen der legititderrschaft», in Max WebeGesammelte Aufsatze
zur Wissenschaftslehr8eventh Edition, Tubingen, Mohr Siebeck, 197318Y.

86



legal procedures of modern democracy. That thesa mlamper on the extraordinary
innovative potential of charisma is of course undele. If charisma represents a rupture
in the continuity of domination, it is by definihoan ephemeral phenomenon, prone
sooner than later to be the object of some formoatinization. The danger of the
routinization implied in the electoral mechanisnismass democracy is that of the full
bureaucratization of politics. As Weber notes, difeerence between an elected leader
and an elected State official lies then solely lo@ theaning attached to the office and
conveyed to both direct subordinates and votesad,ish on whether the person involved
conceives himself purely as the mandatary of tlopleeor assumes full responsibility for
his actions in the pursuit of his own cadg&dJltimately, hence, what remains of charisma
in the context of modern democratic politics is ffeesonal commitment of the political
leader to a cause and the unequivocal acceptancespbnsibility for the actions
undertaken in the service of such cause. The hor@olitical innovation originally
attached to idea of charisma dwindles significganince the actual direction and
substance of the cause which the leader servesnasciargely irrelevant. A personal,
non-bureaucratized dimension of politics is saldage long as the political leader sees
himself as an independent actor, irrespective otthdr he acts in the name of
transformation or preservation. And indeed, in theolutionary juncture following
November 1918, Weber, even if sometimes claimiegbposite, will essentially search
for charismatic leadership in pursuance of stabditd permanence, not change.

When, in the final days of September 1918, Genkualendorff called for a
parliamentary government to immediately negotiagage, the liberal demand of
parliamentarization, which the conservatives haehbable to contain for nearly half a
century, was fulfilled from night to day — and taeyond the modest scope that Weber
had deemed achievable approximately one year be@dreourse, the price to pay was
high: the embryonic new republican regime wouldeh&w carry on its shoulders the
burden of military defeat. Weber, like most of besmitemporaries, was not expecting the
Imperial State to crumble like a deck of cards wmitlwo months. And as that happened,
in arguably his most intense period of politicaivdty, he spoke against the acceleration
of history that characterizes all great politicaheavals, against what one could label —
using the author’s own conceptual categories -ckliaismatic revolutionary wave that
spread across his nation.

218 |bid., p. 488.
87



The course of events, as Weber admits, had natuoakrtaken the call for
democratization and parliamentarization that hadckethhis earlier reform proposals. In
November 1918, when the author published a sefiesrticles in the pages of the
Frankfurter Zeitungon the future constitutional configuration of tGerman polity*®,
the real political alternative, fought out in theegets of Berlin, opposed a Soviet-style
democracy of soldiers’ and workers’ councils to somepublican form of liberal-
constitutional democracy. Notwithstanding, Webertst by posing a question which
history seemed to have already settled: parliamgntaonarchy or republic? To
understand this apparent anachronism, let us Yrefiirn to the 1917 writings. There, in
spite of all the uncertainties regarding future elepments, Weber held one thing for
sure: the position of the German dynasties, inalgidif course the leading Prussian one,
would come out of the war unchalleng@dThis, he adds, was acknowledged even by
some of the more radical members of the SPD, wladt dispute that parliamentary
monarchy was the fittest constitutional model far@any.

The monarchic head of State, far from being meaelynstitutional adornment,
would play in Germany a decisive intermediary aratlarating role — much more so than
in the UK —, given the absence of a two-party systavoring the formation of stable
parliamentary majorities. Indeed, Weber argued @ahato-party system in the image of
the Westminster model, with its liberal/conservatiivide (by 1917, it should be noted,
still based upon limited suffrage), was untenablenass democratic, modern industrial
States. The economic cleavage between the bourgewid the proletariat, marked by
the emergence of socialism as a new «gospel fontsses?s:, had to find party political
and parliamentary expression. To this general ¢mmddf modern industrial society —
which the author rightly thought would also comettansform the British two-party
system — one had to add, in Germany, the persisteh@ confessional divide, with
Catholicism being politically organized «as a mityoprotest party». In such context, at
least four parties — liberals, conservatives, distsaand Catholics — would always have

2191 will refer to the comprised version of the algi; published in early 1919: Max WebeReutschlands
kiinfige Staatsform», in Max WebdBesammelte politische Schriftdrifth Edition, Tldbingen, J. C. B.
Mohr (Paul Siebeck), 1988, pp. 448-483.

220 See Weber, «Parliament and Government», p. 160 gosition of the German dynasties will still be
intact at the end of the war, unless very grea afctolly are committed (...).» As it turned out,exy great
acts of folly» were indeed committed!

221 The approximation of socialism to a — though itestably hopeless in the modern context — charigmat
religious movement is quite evident in this uséaofyuage.

88



to coexist. The crown’s moderating influence betvégese conflicting forces would,
thus, be of the utmost importanc@.

Even if it was undeniable that Continental divirght monarchy was, by then,
ages away from the epoch of its genuine charisnichvstemmed essentially from
military success, Weber was not prepared to leifgbe derivative, traditionalized form
of hereditary charisma. After all, it still seenmtedprovide an — albeit increasingly frail —
source of charismatic-traditional legitimacy foretsocial and political order, which
bureaucratized mass society could hardly do with®hat is why, in the revolutionary
month of November 1918, Weber still clings to ttea that parliamentary monarchy is
the technically more adaptable and, as such, lbéstdsconstitutional arrangement for
modern mass polities. This preference should be ikemind both beyond the harsh
accusations Weber directs at Wilhelr?j] whose hesitations and final desertion from
Berlin he considers responsible for the disrepudtéhe monarchical institution, and
beyond the immediate avowal of the republican Stata. Significantly, in spite of the
conversion to republicanism dictated by the for€¢he revolutionary circumstances,
Weber leaves the door open for a return of the mobryathrough a constituent or
plebiscitary decision. At the dawn of the WeimapRiaic, Max Weber was amongst the
so-calledvernunftrepublikaner republicans for circumstantial, practical reasaot by

conviction??*

222 Seeibid., p. 211. This brief reference to the formatiorpafty systems is rather interesting from the
point of view of later developments in politicaliesacce — the so-called Duverger’s “laws” —, whictvéa
posited a linear causal link between the independariable of the electoral system and the dependen
variable of the party system: simple majority résuin a two-party system, whilst proportional
representation and absolute majority — albeit &ltied tending to a more flexible party structurgive rise

to multiparty systems. Contrary to such “laws”, lewer, the multiparty system of the Wilhelmine Erepir
grew out of a simple majority electoral arrangemémtd, in turn, the pre-existence of such a muitipa
system may have influenced the constitutional adopdf proportional representation in Weimar — of
which Weber, as we shall see immediately below, avisrce critic. Max Weber seemed to be intuitwel
aware that the causal nexus between the electgstdrs and the party system was circular rather than
linear.

On the insufficiencies of Duverger’s “laws” and cincular causality, see Dieter NohléWahlrecht und
ParteiensystenOpladen, Leske & Budrich, 2000, pp. 201-209 ad6-415.

223 0n the author's contempt for thaiser, see above, fn. 135.

224 See Weber, «Deutschlands kiinftige Staatsform»449-455. Let us be reminded that, according to
MommsenMax Weber und die Deutsche Poljtik 326, Weber did not initially join the left-Bibal German
Democratic Party (DDP) because of the latter's uhagal stance on the republican form of the new
regime. One should also bear in mind that his p@stpolitical writings are marked by a considerable
amount of tactical calculation, as revealed ingévcorrespondence quoted by Mommsdéax Weber und
die Deutsche Politikp. 355) where Weber writes: «At this moment, gtréng one saygublicly is
naturally only “rebus sic stantibusipt pour jamais!» («Was man jetaffentlichsagt, ist natirlich stets
‘rebus sic stantibushicht pour jamais!»)As things stoodWeber had to acknowledge the republic. In
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This provisional farewell to the cherished modetoiistitutional monarchy must
also be read in the light of Weber's increasindiasm of parliamentary and party
politics. In the author’'s view, defeat discreditadt only the monarchy, but also
parliament and the party machines that controtled/eber’s mistrust of party politics, it
should be noted, was already present in «Parliarmapdt Government», which was
explicitly conceived, in its subtitle, as «a pdaéi critique of officialdom andhe party
system». There, however, Weber saw the partiescusg]ing] to bureaucratisatidn
much the same waws the state apparatd®y» whilst in the post-war period of
revolutionary turbulence, when Weber’s appreciafimna rationally organized public
administration as a counterweight to an emotionallgrcharged politics of the streets
increases significantfy®, political parties take centre stage in the aushanalysis,
substituting the State administration as the marget of his critique. According to
Weber, the elections to the constituent Nationatefsbly, held in January 1919,
constituted a clear proof of the insufficiency affy politics. As he saw it, the places on
the electoral slates that should have been occupiexdtharismatic personalities with the
potential to thrive as political leaders were iastgiven — by the professional politicians
who dominated the party apparatuses — to «pdlishapkeepergs’ with no inner
vocation for politics. Such state of affairs wasidely favored by the system of
proportional representation with closed lists, wehgeernicious effects, according to
Weber, were only beginning to show. In the immediabrizon stood a parliament of
mere delegates of particular, mainly economic egts, incapable of fulfilling its task of
training and selecting political leaders. Regardipgrliamentarization, thus, the
November revolution fully reversed Weber’s pria#i

«Previously, when we had an authoritarian state @ to argue for the power of

the majority in parliament to be increased, smaaise, at long last, the importance

much the same way — meaning: without the irrevéitsitthat a cursory reading might suggest — h@ als
called for the de-militarization of Germany and #imndonment of imperialistic dreams.

225\Weber, «Parliament and Government», p. 228 (enphdded).

226 |In spite of the somber undertones that permeatst md Weber's lines on bureaucracy and
bureaucratization, his stance on the latter is @obbmore ambivalent — yet again — than first apmeees
might suggest. Mommserviax Weber und die Deutsche Politig. 319, speaks of a «hate-love»
relationship towards bureaucratization.

227 Max Weber, «The President of the Reich», in WeBelifical Writings p. 306. The original expression
«politisch[e] Ladenhiiter» (see Max Weber, «Der Rgicasident», in Max Webd&Besammelte politische
Schriften Fifth Edition, Tubingen, J. C. B. Mohr (Paul Siek), 1988, p. 499) is here oddly translated as
«political ‘shopminders’». | was, however, unalddind the word «shopminder» in any English diction
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and therefore the quality of parliament. The sitiratoday is that all constitutional
proposals have succumbed to crude, blind faitherrfallibility and omnipotence
of the majority — of the majority in parliamentathis, not of the people. We have

gone to the opposite, but equally undemocraticeexd: 3

As Wolfgang Mommsen argues, in this sudden reveo§gbre-war political
priorities Weber joined the mainstream liberal amm advocated also, among others, by
Hugo Preuf$?° Liberals, now that the monarchic head of State mising, generally
agreed that one had to tackle the danger of a lEcgarliamentarian absolutism”
(ParlamentsabsolutismusThey did so by emphasizing the idea of the badai powers.
Robert Redslob’s distinction of «true» and «falg@ns of parliamentary government,
still elaborated within the context of imperial sbitutionalism, provided them a key
argumentative tod®® According to Redslob, the French system of thedrRiepublic,
where the presidential head of State was electateéoywo parliamentary chambers and
thus deprived of underived democratic authoritynstituted a degeneration of
parliamentarianism, in the sense that it destrdfiedequilibrium of powers in favor of
unrestricted parliamentary rule. The English and Belgium systems, by contrast,
safeguarded the balance of powers through theiwrdmarliament dualismTrue
parliamentary government required two independeatrdrs of national sovereignty to
check each other’'s powers. For a republican Germtny implied the need for a
democratically elected president to stand on efpating, as head of the executive,
beside the legislative chamber. Government woutsh thunction as the necessary link
between these two democratically elected organsss$ence, hence, the President would

simply step in the vacant shoes of Kaiser.?%!

228\Weber, «The President of the Reich», p. 307. @i personal note, in a letter to Carl Petersamidr

of the DDP, from April 1920 — quoted by Mommsé&tax Weber und die Deutsche Poljtp. 333-334 —

, where he announces his withdrawal from partytigsli Weber writes that to sit in parliament woblg
«neither an honor nor a pleasure». Weber’s antiggaand anti-parliamentarian leanings may have bee
accentuated by the failure to impose his candidadlze National Assembly, due to the obstructiothef
local DDP party organization. On the epilogue ofd&tes political career, see Mommsémax Weber und
die Deutsche Politikpp. 329-331.

22% Hugo PreuRB, as State secretary of the interios, iwaharge of presenting the first draft of thevne
republican Constitution.

230 Robert RedslobDie parlamentarische Regierung in ihrer wahren undhrer unechten Form: Eine
vergleichende Studie Uber die Verfassungen vonagdgIBelgien, Ungarn, Schweden und Frankrgich
Tibingen, J. C. B. Mohr (Paul Siebeck), 1918.

231 See Mommseriviax Weber und die Deutsche Politip. 371-378.
91



The substitution of th&aiser by the President of theeichwas the focal point
for the development and final crystallization of M#eber's vision of a leadership
democracy Fuhrerdemokratie In the November 1918 series of articles in the
Frankfurter Zeitungwhen considering which particular form of repubh head of State
to adopt, Weber had already voiced the view thmaeaident whose standing amongst the
other constitutional bearers of sovereignty resipdn direct popular election would
possess an utterly different sort of authority —aarthority «of his own right» —, if
compared with one elected by a parliamentary %5t8till, such reasoning fitted pretty
much within the standard liberal horizon of thednale of powers. In the article on «The
President of the Reich», published in Berliner Borsenzeitungn February 25 1919,
the author goes a step further, conceiving theigeasy as théocusof true democratic
leadership, above parliament. To his social-dentiecn@aders, Weber argues that
«'dictatorship’ of the masses demands a ‘dictamspokesman elected by the masses
themselveso whom they will subordinate themselves as lonhaenjoys their trus3?
Parliamentarism seemed, thus, to be facing itotestl twilight at the expense of a
plebiscitary understanding of democracy. Indeed,nevealing analogy, Weber contends
that just as the more intelligent monarchs had aodentarily ceded their prerogatives
to the emerging parliaments, these should now r@zegthe «Magna Charta of

democracy»:

«A popularly elected president, as the head oéxeeutive, of official patronage,
and as the possessor of a delaying veto and therpgowdissolve parliament and
to consult the people, is the palladium of genuiemocracy, which does not mean
impotent self-abandonment to cliques but suboritinab leaders one has chosen

for oneself.$3*

In «The Profession and Vocation of Politics», Wetiexds additional light on his
model of «genuine democracy». According to himligarents, degraded to the condition

of headquarters of a thoroughly bureaucratizedidiaal interest politics, had failed as

232\Weber, «Deutschlands kiinftige Staatsform, p. 469.

2383 Weber, «The President of the Reich», p. 305. ketaie that the term «dictator» - and even motaeo
German word for leadeFEUhrer — did not yet possess the pejorative load thedrities nowadays. In the
Munich lecture on politics, Weber refers to Gladst@s «the dictator of the electoral battlefield».

234 |bid., p. 308.
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instances of political leadership. In order to @eene such limitations, the presidential
head of the executive had to rise above party amibmentary cliques. Weber had no
illusions about the consequences of such undelis@iof democracy: an enormous rift
would open between creative activity at the top simeler passivity at the bottom. So as
to remain at the disposal of the leader as «a Lispfuaratus», the author argues, «the
following has to obey blindly» and undergo a preoefs«spiritual proletarisation». That

price had to be paid, since:

«[T]he only choice lies between a leadership deamcwith a ‘machine’ and
democracy without a leader, which means rule bygtadessional politician’ who
has no vocation, the type of man who lacks precig@bse inner, charismatic

qualities which make a leadet®®

6. Leadership democracy or a desperate re-enchantmenf liberal politics?

Max Weber died in June 1920. His vision of leadgrsiemocracy — not one of
his social-scientific, value-free ideal types, bgtyen the circumstances, his own
subjective political ideal —, with its undeniabtymsg Caesaristic traits, stands thus as the
culmination of his political thought. Wolfgang Monsen, in still the most
comprehensive analysis of Weberian politics, arghas Carl Schmitt's theory of the
plebiscitary legitimacy of thReichsprasiderds the true representative of the will of the
people, expounded in the final crisis of the Weimegime, constitutes a cogent, even if
one-sided, development of Weber's vision — andnwdaimore broadly, that Weber
unintentionally paved the way to the rise of Ndziismatic totalitarianisrfr®

The present work, however, is not really interestedpproaching its authors’
thought retrospectively from the point of view bét«German catastrophe». Beyond the
controversial unintended consequences of plebigdiéadership democracy, there are,
as | hope to have made clear throughout this etipnsother aspects of Weber’s political

thought which are essential for an assessmenteotrikis of political legitimacy in the

235 Weber, «The Profession and Vocation of Politige»351. The English translation cannot convey the
wit of the German word game: «'Berufspolitiker’ @hBeruf» (Max Weber, «Politik als Beruf», in Weber,
Gesammelte politische Schriftem 544) meaning «’professional politician’ whosh@ vocation»Beruf
can mean both profession and vocation).

236 See Mommseniylax Weber und die Deustche Politjp. 408-413 and 435-437. More concerning the
Weber-Schmitt affinity in Chapter Three, below, .g3p. 180-184
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turn of the nineteenth to the twentieth centuryymioating in the turbulent interwar
period?3” Weber did not fear the transformation of leadgrsi@mocracy into a new type
of charismatic authoritarianism; an authoritariarreginterpretation of charisma was not
part of the political horizon he could envision.tBMeber’s actual fears and anxieties are
indeed crucial for an accurate interpretation sfthobught. The singularity of Max Weber
rests decisively on the fact that he was one offitse committed moderns to be self-
reflective on and critical of modernity. Culturaitmue was, in Weber’'s age, by and large
a domain of conservatives and reactionaries, oaegeld with traditionalist pessimism.
Weber’s narrative of modernity, on the contrarynpaa nuanced and ambivalent picture:
neither the euphoria of reason and progress naveesimplified critique of the modern
world as opposed to largely romanticized visionsadfiarmonious, pre-modern past.
Weber had no doubts that the adventure of modewedty the peculiar destiny of the
West. Yet he was also keenly aware that, for slgins and promises, it embodied also
an experience of loss — for which he used the iadpnotion of disenchantment — and
harbored its own specific, serious dangers. Iresgfithe professed axiological neutrality
of Weber’s sociology, the tones of fear, mistrusd aritique that mark his analysis of
modern bureaucratic rule, which contrast with thdarcurrents of enthusiasm pervading
the writings on the original charismatic sourcdegfitimate domination, can hardly be
overheard. There are probably numerous passag&eler's work where the intrinsic
tension of the modern condition becomes the olgéceflection, but perhaps none is

more elucidative for our purposes than the follayvin

«It is not accidental that our greatest art ismatie and not monumental, nor is it
accidental that today only within the smallest amiinate circles, in personal
human situations, ipianissimg that something is pulsating that correspondkéo t
propheticpneumawhich in former times swept through the great camities like

a firebrand, welding them togethes>

27 In any case, there is some irony in the fact sumheone with such a keen sense for the unintended
consequences of ideas — no standard radar, fanicest would have captured the supposed implicatbns
Protestant asceticism for modern capitalism — aggoeto be fully unaware of possible transmutatiohs
the notion of plebiscitary leadership democracyclhiat least from the point of view of any a po3#a
observer, seem so very likely.

238 \Weber, «Science as a Vocation», p. 155.
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The fragmentation of modern life brings with it apsurge in private personal
experience, a blossoming of the most intimate gshef life — on which modern art
thrives —, but at the cost of communitarian whossné&uch an insight sheds more light
on the dilemmas of Weber’s political thought thamight at first appear. In his analysis
of contemporary politics, Weber identified with rarkable precision, and earlier than
most, the crisis of liberal institutions in the efabureaucracy and mass politics. Such
crisis, however, did not announce and would notolkercome by a revolutionary
charismatic movement. The very possibility of acassful revolution seemed, according
to Weber, to be dispelled from the modern politis@rld. As a matter of fact, party
bureaucracy in general «easily succeeds in thgtatéon of charisma3*°® Indeed, only
in extraordinary circumstances can charisma rise#@khe organizational apparatuses of
modern politics. But even as it does so, it latiesgowerful prophetic breadth of ancient
incarnations and is unable to bridge the gap betwdige smallest and intimate circles»
at the top and the mass of occasional electoriaels at the base.

In Economy and SocietWeber posits that charisma «arises out oatheetyand
enthusiasnof an extraordinary situatior?? Whilst enthusiasm indeed pulsates beneath
Weber’'s supposedly value-free theorization of &maa, in the author’s actual political
experience of an «extraordinary situation», betwatn1918 and 1920, it is trumped by
anxiety. Joachim Radkau’s brilliant biography pays Weber as a man in search of
salvation, a search which presides over his thowghteligion and art. Politically,
however, at least in the critical juncture of pastr Germany, it is not so much salvation,
but a lost sense of security, shattered by «thisiva which is being graced with the
proud name of a ‘revolution®$!, which Weber longs for. In trutithe plebiscitarilly
elected charismatic leader he views as the negessarerstone of the political system
bears little from charisma as «the specificallyatiree revolutionary force of history»:
neither does he challenge the existing structuggowfer, both material and cultural, nor
does he try to advance new meanings and repreisastatf reality. On the contrary,
Weber locates the leader — particulagya Reichsprasident within an instituted
constitutional reality, which he is supposed tgphaleserve. The leader is conceived as

the last decider — more precisely, the last dediddore the people, to whom he can

239 \Weber,Economy and Societp. 1132.
240|pid., p. 1117 (emphasis added).
21 \Weber, «The Profession and Vocation of Politigs>353.
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appeal directly — within the constitutional systetmysted with the task of breaking
through the latter’'s own admitted shortcomings. ¢&ese he «livedor’ » may give «his
life meaning and purposé*?, but these are not to be extended to and shartdthe
spiritually proletarianized following, whom he miréries to win over temporarily by
controlling the political «xmachines» and exploitthg means of mass propaganda. In this
sense, it is not surprising that personal conuictadbeit indispensable in Weber’s eyes,
must be tempered in the politician’s own interrthi@l constitution by a strong sense of
proportion and of the objective limitations of pimlal reality, lest it turn into romantic
revolutionary «intoxication». Not without reasomdkeas Kalyvas views such blunted
reenactment of charisma in the elitist model ofd&ahip democracy as «de-
charismatizing of charisma#3

Karl Lowith has argued that, whilst «Marx propoadberapy», «Weber has only
a ‘diagnosis’ to offer$** But maybe, as Jan-Werner Miiller remafRsbeyond the
diagnostician he was also a symptom — of a liberathat recognizes its own crisis, faces
the erosion of its legitimacy and anxiously trieseinvent itself.

242|pid., p. 318.
243 Kalyvas,Democracy and the Politics of the Extraordinapy 74.
244 Lowith, Max Weber and Karl Marxp. 48.
245 See Muller Contesting Democragy. 26.
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CHAPTER TWO

Within the Immanent Frame of Modernity: Representatve Democracy

as Relativistic Pluralism

Hans Kelsen

1. Between the pure science of norms and the muddleeality of democratic

politics

1.1. From Weber to Kelsen: modernity, science ardatracy

Hans Kelsen, unlike Max Weber, never embarked oratsampt to partially
transcend the dilemmas of late modernity — andctigs of political legitimacy that
accompanied them — through originallymodernconcepts and ideas, such as charisma.
The critical self-reflection on the modern conditibhat marks Weber’s narrative of social
development is largely absent from Kelsen’s thougbtbe sure, this is not to say that he
ignored the signs of social, political and cultumasis which were transforming the whole
landscape ofiin-de-siecleand early twentieth-century Europe. But he belietieat
whichever crisis, no matter how profound, must fitedsolution in the immanence of
modernity’s frame, with the help of its own intnagesources. Kelsen would never
merely state — like Weber did, taking them for gean- that life would be unbearable
without the achievements of the Enlightennféhtthe latter — reason, science and
progress, on the one hand; freedom, equality, frayeand democracy, on the other —

were indeed, to use Weber's language, the causeiehose to livéor.2*4

246 See above, fn. 139,

247 Agostino Carrino, «Max Weber et Hans Kelsen»,86,1n an otherwise very rich comparative study of
the two authors, refers to Weber as a «Neo-Kargtaiologist». In truth, however, Kelsen draws much
more from Kantian philosophy than Weber ever didspite of the latter’s proximity to some of thadéng
Neo-Kantians from Heidelberg (Heinrich Rickert aBchil Lask were frequent guests of the Sunday
gatherings in Weber's riverside villa). SandrineuBe,Hans Kelsen and the Case for Democtgeyb,
quotes an in this respect revealing passage frasels first autobiographical essay (see below?&®):

«Purity of method, indispensable to legal sciedadnot seem to me to be guaranteed by any phitesop
as sharply as by Kant with his contrast betweants Ought. Thus for me, Kantian philosophy was from
the very outset the light that guided me.»
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Notwithstanding such important difference in terafighe way they conceived
and related to the modern condition, both Weberkaisen were men of science. Indeed,
Weber first drew the attention of Kelsen precisayy a methodologist of the social
sciences. In the preface to the first edition sfHbilitationsschrift*® where the basis
for the pure theory of law is laid down, Kelsenersfto Weber's 1904 essay on the
“objectivity” of knowledge in the social sciené&sin order to distinguish his purely
formal-normative treatment of the law from the stiic ambitions of sociology>°
Kelsen’s legal science, for sure, adheres closelM/éber’s principle of the axiological
neutrality of science — for him, too, judgmentsvafue were intrinsically irrational and,
thus,unscientific—, but whilst the latter announced the emergehs®aal science as a
«science of reality»! (Wirklichkeitswissenschaftthe former advocates a science of
norms Normwissenschafresting on the strict Kantian divide between ‘isé and the
“ought”. For Kelsen, «[t]he methodological contrBstween sociology and jurisprudence
is that between is and ought% Law, the object of juristic knowledge, shouldthsated
as pertaining exclusively to the domain of “ouglats, a self-contained system of norms
which can be grasped irrespective of its effedtiwplementation or consequences in the
reality that “is”2>2

Such pure theory of law, which seeks to isolateoltgect from all empirical
contamination, might seem totally oblivious to tbgue of political legitimacy as Weber

conceived it. If legitimacy has to do with the etige acceptance of a certain form of

Weber, who was much more interested in the isithéime ought, would have never said something aimil
of himself.

248 Habilitation is the degree that qualifies for a teaching pasitiothe German university system.

249 Max Weber, «Die ,Objektivitat* sozialwissenschiftier und sozialpolitischer Erkenntnis», in Weber,
Gesammelte Aufsatze zur Wissenschaftslglrel46-214. The essay has a strong programmaitice,
having been originally published when Weber, Wemmbart and Edgar Jaffé took editorial controlrove
the Archiv fiir Sozialwissenschaften und Sozialpolitik

250 See Hans Kelsemauptprobleme der Staatsrechtslehféibingen, J. C. B. Mohr (Paul Siebeck), 1911,
p. IX.

251 Weber, «Die ,Objektivitat», p. 170: «Die Soziabsenschaft, die wir treiben wollen, ist eine
Wirklichkeitswissenschaft»

252 Hans Kelsen, «Uber Grenzen zwischen juristischedranziologischer Methode», in Klecatsky, Marcic
and Schambeck (EdsDje Wiener rechtstheoretische Schyde. 5-6: «Der methodologische Gegensatz
zwischen Soziologie und Jurisprudenz (...) ist deisehen Sein und Sollen.»

3 After his Habilitationsschrift Kelsen invested, during a whole decade, a sutiskgpart of his
intellectual and scientific energy in the effort éstablish strict epistemological and methodoldgica
boundaries between legal science, on the one haddsociology or the cultural sciences, on therothe
investment which resulted in several articles asghgs, and culminated in the bdoér soziologische und
der juristische Staatsbegriff ibingen, J. C. B. Mohr (Paul Siebeck), 1922.
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domination by those who are subject to it, thegeittainly designates an eminently
empirical problem. A crisis of legitimacy, indead,usually the product of a tension
between the normativetatus quoand a social reality which becomes increasingly
disconnected from it. A formal-normative approadtusing exclusively on legality
would, given its own premises, be utterly insemsitio such a crisis. Luckily for our
purposes, however, Kelsen'’s thought is not exhdustehe methodological purity of his
legal theory. His political thought — essentiablydefense of parliamentary democracy
against recurring criticism from various quartersqdite on the contrary, pays strong
attention to the unavoidable, and unavoidably tavedj hiatus between the idea and the
reality of democracy, between fundamental demacatinciples and the ineradicable
constraints to their practical application. In tlssnse, it does not shy away from
considering the muddled actuality of democratiagtmsl in interwar Central Europe.

And yet, the departure from the purely normativeverse of law does not mean,
for Kelsen'’s theory of democracy, a rupture wité kiorizon of modern science. Actually,
as | will try to show, Kelsen’s case for democraegts on a conception of the world
where science appears as the ultimate value. Wefea Weber, the axiological
neutrality of science pointed also to the lattertsinsic limits, that is, as Carrino sharply
notes, to the fact that «no form of science mighar durnish the answer to question of
the destiny of modern maft$ that very same principle does not seem to prekelsien
from turning science into a value and an end ielfitsSfo be sure, a value marked by
uncertainty, indeed, by a radical epistemologi@tivism which ends up providing
common ground both to Kelsen’s democratic thougit ® his pure theory of law.
Indeed, in the final analysis, the author triesjuetify the legitimacy of modern
democracy by deriving it from the essence of moderance.

The present chapter, hence, aims to reconstrusela democratic theory as an
attempt to overcome the crisis of political legiioy in late modern Europe exclusively
with the instruments that modernity itself had feacand created. Before outlining it in
fuller detail, however, let us first, for the sakfecontext and comparison, turn briefly to
Kelsen’s biography and to the rather surprisind laicinterest it has thus far generated

amongst commentators and interpreters.

254 Carrino, «Max Weber et Hans Kelsen», p. 191: «Meber (...), aucune forme de science ne pourra
fournir de réponse a la question du destin de limenmoderne.»
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1.2. An unexplored biography

Today, just as Max Weber and Carl Schmitt, Hans&®ls an intellectual icon.
He has been universally acclaimed as the «jurighefcentury%> his work, even if
perhaps without such a broad transdisciplinary abpse Weber's and Schmitt’s, also
rises above strictly defined academic-departmdrdahdaries; and it, too, has spawned
a secondary bibliography of critical studies tsavirtually inscrutable in both its sheer
amount and diversity of approaches.

Surprisingly enough, however, Kelsen’s life hasereed comparatively little
attention. Whilst the relationship between life avmrk constitutes a hot topic of research
amongst both Schmitt and Weber scholars, the sameot be said about Kelsen. The
interest in Weber’s biography — particularly, i piolitical biography — was inaugurated
by Wolfgang Mommsen’s controversilax Weber and German Polities the 1950s
and it is still not exhausted today: Joachim Radkas recently published a revised
paperback edition of his massive and highly stitmdpMax Weber: Die Leidenschaft
des Denkeng005). Schmitt’s life, in turn, drew first the extition of an American Third
Reich historian — Joseph W. Bendersk@arl Schmitt: Theorist for the Rei¢h983) —
before the Germans stepped in: the latest addititns biographical studies is Reinhard
Mehring’s voluminousCarl Schmitt: Aufstieg und Fa{R009). In sharp contrast, only
one complete biography of Kelsen has been publidoediate — apart from the
autobiographical fragments now included in thet fuslume of hiswerké®® —, written
by a former student and assistant of?Ais.

The reason for this lack of interest in Kelsenfe k- and in the relationship
between his life and his work — is not easy todathKelsen’s biography is as eventful
as that of the two other authors discussed in thggmt work. In fact, it is probably richer
in practical obstacles and external challenges,naoié directly impacted by the course
of Central European history, than that of Weber &aladmitt. Born in Prague, 11 October

1881, into a Jewish, German-speaking family of naddass background, Kelsen moved

255 Ernst Topitsch, «Hans Kelsen — Demokrat und Pbjbs, RechtstheorieNo. 4, Special Issue, 1982,
p. 11.

256 See Hans Kelsen, «Selbstdarstellung» (1927) andokdographie» (1947), in Hans Kelsaigrke
Vol. 1, Matthias Jestaedt (Ed.), Tdbingen, Mohrb8ik, 2007, pp. 19-28, 30-91. Jestaedt’s edition of
Kelsen’'s complete works is still, for the most péotthcoming. Only five out of a planned totaltbfrty
volumes have been published so far.

257 Rudolf Aladar MétallHans Kelsen: Leben und Welkienna, Franz Deuticke, 1969.
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to Vienna as a child, where he went on to pursseabademic studies in law. Shortly
before being awarded his doctorate, he converté&htholicism, so that his professorial
ambitions would not be hindered by religious reasam the Catholic-conservative
Habsburg Empire. When World War One broke out, &elwas already an authority in
the field of public law. During the conflict, herged as a legal adviser to the war minister
and became associate professor at the UniversiWyesina. Yet, only after the collapse
of the Empire did Kelsen reach the peak of his pnemce in the Austrian society. In
1919, not only did he become full professor, butMas also responsible for the draft of
the new Constitution of the Federal Republic, whicks adopted a year after. In 1921,
he was appointed to the Austrian Constitutionalr€@aun institution which had been one
of the major innovations of his constitutional drdduring the 1920s, in the cultural
hotspot of Vienna, Kelsen established contact watious famous intellectuals, such as
Joseph Schumpeter, Ludwig von Mises, and the AtMarxists Otto Bauer, Karl Renner
and Max Adler, among several others. However, aglédtade drew to a close, the tide
started to turn against him. With the rise of &#mitism, his Jewish ancestry became
problematic once again, as he was targeted by thest@n Social Party in a major
constitutional dispute over the right to divorcedaemarriage. The Social Christians
ended up having the upper hand, and Kelsen wasvesfoom the Constitutional Court
in 1930. The pressure that stemmed from such pallisittacks made him decide to move
to the University of Cologne, where he met Carli8ithand entered into a dispute with
him over the issue of the guardian of the ConsbitutYet, the Nazi seizure of power in
1933 resulted in Kelsen's dismisgal.He departed to Geneva, where he concentrated
mainly in teaching and researching international IBor a brief period he also lectured
in Prague, but there his family’s religious origipsoved again to be a source of
controversy and personal attacks. Because he wasnced that Switzerland would
eventually be drawn to the Second World War, Keldecided to move to the United
States in 1940, where he finally settled.

Thus, if the lack of interest in Kelsen’s biograptgnnot be explained by an
absence of twists and turns in the story of hes lither factors must have contributed to
it. One could consider, for instance, his voluntaiyhdrawal from partisan political

engagement. In spite of his professed sympathgdoial democracy, Kelsen chose to

258 Apparently, Carl Schmitt, by then already a mentfehe NSDAP, was involved in Kelsen's removal
from the University of Cologne (see above, fn. 128)

101



remain politically neutral throughout his life. ked, political neutrality was a cherished
value for him from early on, as his pre-World Warednvolvement in adult and workers’
education show®&? In contradistinction, Weber, whilst certainly ribe prime example
of a party politician, was involved in party padsi at several moments of his life, even if
his political activity did not prove to be eithexteordinarily successful or, indeed,
decisivé®® and Schmitt’s “affair” with the Nazi8', if not his earlier political positions,
certainly constitutes one of the burning topicsdebate amongst scholars. However,
involvement in militant politics can hardly be tgardstick to infer the relevance and
interest of an intellectual’s life, even in the ead those whose work deals quite directly
with political matters. The reason for the neglettKelsen’s biography must lie
elsewhere.

In my opinion, the crucial factor lies in a certdissonance between life and work.
As we have seen, Kelsen'’s life was, from a persqrafessional and political point of
view, rather turbulent until he settled in Ameriw@en he was already in his sixties.
However, such turbulence seems to bear no relatitrhis work, which is characterized
by a remarkable stability and appears to be thdymioof an early crystallization of the
author's fundamental views. In fact, since kauptprobleme der Staatsrechtslehre
(1911), Kelsen’'s work kept moving in a straightelinwith no serious, substantial
deviations, marked by a clear thematic divide betwlegal theory and political thought.
Some have interpreted such stability as a signtefiectual rigidity. For instance, Harold
Laski, the British theorist of pluralism, referskelsen’s work as an «exercise in logic

and not in life$®2. Be that as it may: since, presumably, permanandestability cannot

259 See Hans Kelsen, «Politische Weltanschauung uméklitmg» (1913), in Klecatsky, Marcic and
Schambeck (Eds.Rie Wiener rechtstheoretische Schydp. 1501-1524. On Kelsen as a popular educator,
see Tamara Ehs, «Erziehung zur Demokratie: Hansekedls Volksbildner», iflans Kelsen: Leben —
Werk — WirksamkeitSchriftenreihe des Hans Kelsen-Instituts, Vol. 8#&nna, Manzsche Verlags- und
Universitatsbuchhandlung, 2009, pp. 81-95. Kelsas wvolved in thevolksheim one of the party-
politically neutral adult educational institutioimsthe city of Vienna. Other such organizationglsas the
Austro-MarxistArbeiterbildungsvereinwere clearly and admittedly partisan.

260 Weber's advisory role in the drafting of the Wein@onstitution was surely not as significant as
Kelsen’s contribution to the Austrian Constitutioh1920 (for an analysis of Weber's role in thefting
process, see Mommseviax Weber und die Deutsche Politik 391). Kelsen was not just an advisor, but
the main drafter of the constitutional text. Hiteravas perhaps identical to that of Hugo Preufl3 @irkér
constitutionalism, even if Kelsen did not servaasinister or state secretary.

261 For an informative account, though rather disapjng in terms of the actual critical dissection of
Schmitt’s work during the Nazi period, see Berndheis,Carl Schmitt im Dritten ReigiMunich, C. H.
Beck, 1990.

262 Harold Laski,A Grammar of Politicsquoted by Baume+ans Kelsen and the Case for Democrazy
XIl, fn. 13.
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be the product of turbulence, scholars have tetaleldsregard the relationship between
Kelsen’s life and work, focusing solely on the éattkelsen’soeuvreof course, despite
the author’'s effort, is certainly not exempt fromternal tensions, paradoxes and
ambiguities. But these have not led scholars toettmoration of possibly fertile links
between life, times and work, as has been the itaseuch research on Weber and
Schmitt?%3

In any case, the apparent absence of such sedundxeses between personal
experience and intellectual output should not leado an underestimation of Kelsen’s
thought — and, in particular, of his political tlhgoKelsen’s writings might not be as
intrinsically dramatic as Schmitt’'s and Weber’stBis political thought, as | intend to
show, is key to the comprehension of the dramamiasentative democracy in twentieth-

century Europe.

1.3.0utlining Kelsen’s democratic theory

As | will seek to establish in the following pagé&slsen’s whole worldview —
and, as a part of it, his vision of politics andmberacy —, contrary to Weber's and
Schmitt’s, adopts strictly the point of view of purmmanence. In his theory of
democracy, there is no room for the transcendegmtira of either charismatic leadership
or exceptional sovereign decision. Instead, denticcrauthority and democratic
domination — democracy, in Kelsen'’s view too, ian of domination ierrschaf) —
are immanently generated by the participation efftee and equal citizens of the State.
His is, for sure, a theory that presupposes thst@xte of democratic institutions. The
moment of popular foundation is not theorized byskKg: there is in his view no people
as a not-yet-but-soon-to-be institutionalized pgoweith revolutionary, constituent

potential?®* In short: no people outside the democratic State.

263 See, for instance, Joachim Radkau's insistencéhemexus between Weber's personal experience
(above all, the struggle to overcome his psychallgbreakdown at the turn of the century) and his
scientific program: RadkalyJax Weberpp. 318-319 (on the genesis of Web&retestant Ethit

As for Schmitt, one needs only to bear in mindurige to keep reacting and responding to the piiegail
Zeitgeist as the diversity of the alternatives to the «pleyaical system» of liberalism he came close to at
some point so evidently shows.

264 Kelsen's theory is, of course, a theorynmirmal notextraordinary politics. On this distinction, see
Kalyvas,Democracy and the Politics of the Extraordingop. 6-7.

103



In my reconstruction of Kelsen’s political thoughtintend to distinguish the
several strands of his theory of democracy anceeethey interact with one another in
the search for an immanent answer to the crisgeafocratic legitimacy in late modern
Europe. Unlike his legal theory, Kelsen’s polititabught is not primarily concerned
with purity of method and the attempt to affirm aswktain the autonomy of law as a
social-scientific discipline. Whilst, in Kelsen’®dal-methodological reflections, the
Kantian distinction of “ought” and “is” serves almwall to draw rigid frontiers, in his
political theory it resurfaces in, so to speak, munore ecumenical garments. The
“ought” and the “is” of democracy, too, must befeliéntiated. Democracy, in fact, is
both an ideology, a system of beliefs and represemts, and a social, political and legal-
institutional reality. Between such two dimensidhere is necessarily a distance and a
tension, but not a wholly unbridgeable gap. Thaidiedemocracy must somehow infuse
the real-existing democratic State institutiongreif these inevitably fall short of fully
realizing the democratic ideology. Hence, the twst Eections of this chapter will deal,
respectively, with Kelsen’s conception of democraqyparently inspired by Rousseau,
as deriving from the idea of freedagna autonomy or self-determination, and with his
concept of the State as the abstract expressigandehe inevitable institutional plurality
dictated by the requirements of the social divissdémabor, of the overarching unity of
the legal system — a concept of the State whichatithor sought to rescue from
theological pollution.

However, the breach separating these two poles @$af’s thought — the
democratic ideology of freedom from the functionatessities of the State/legal order —
seems a bit too wide to bridge. Consequently, whiser explicitly discarding the idea
of freedom, Kelsen puts forward a second ideoldgicsification of democracy which
proves to be more readily reconcilable both wightheory of the State and with his whole
Weltanschauungdemocracy as the expression of political relativi The idea of
relativism, of course, from the point of view okthlassical early modern theories of the
social contract, owes much more to Hobbes’s skispiithan to Rousseau. But such
departure from, in Kelsen’s own words, «probablg tmost important theorist of

democracys*® means effectively an approximation of the defemisdemocracy to his

265 Hans KelsenyYom Wesen und Wert der Demokrafférst Edition, Tubingen, J. C. B. Mohr (Paul
Siebeck), 1920, p. 6: «Rousseau, vielleicht derebezhdste Theoretiker der Demokratie» (emphasis
elided).
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own vision of truth and science. For the Austriahdar, since the absolute is humanly
unknowable, all hopes of attaining a transcendeinttf view capable of dissolving the
divergent political truths of this world, so asdemand universal obedience, should be
abandoned in a democracy. Indeed, it is autocra@ssexpressions of political
absolutism, which seek to carry out such an impiggi violently imposing their own
political truth and repressing competing claimse €bncept of political relativism allows
Kelsen to construct, by and within the democrati&te& not a one-dimensional people
with a monolithic general will, but an internallwaled, pluralistic people which arises
out of the mechanisms of representative democraelect{ons, parties and
parliamentarism). Only compromise, that fragile duat of the democratic political
process, can transiently soothe the struggle daiqadlbeliefs, but without eradicating the
latter’s radical, constitutive pluralism. Kelsem&dativistic understanding of democracy,
indeed, seems also to reflect that fleeting morokrdlative stability of Central European
democracies in the Gold@nventies: democracies which sought, if not to peosat least
to survive amongst deep-seated economic and cutfieaages without embracing any
kind of robust conception of natural right.

Thus, the final sections of this chapter will focudenever appropriate drawing
the contrast to the thoughts of Weber and Schomtelsen’s concept of democracy as
political relativism, with an emphasis on thredidist dimensions: the institutional issues
of party pluralism and the reform of parliamentarjshe dilemmas associated with the
rise of avowedly authoritarian alternatives seekiog capture for themselves the
instruments of the democratic State; the insenifopluralist-relativist democracy into a
comprehensive worldview marked by the resolute cteja of metaphysical

transcendence.

2. In the wake of Rousseau? Freedom, equality and demmacy

Kelsen’s theory of democracy was firstly laid ontMom Wesen und Wert der

Demokratie originally published in 1928° This study starts with an inquiry into the

See also Hans Kelsevipm Wesen und Wert der DemokraSecond Revised Edition, Tubingen, J. C. B.
Mohr (Paul Siebeck), 1929, p. 6.

266 A second, revised and substantially enlargedatliti unchanged, however, with respect to its centra
theses — was published in 1929. The 1929 edititireisbject of most translations. But surprisingipugh,

as Baume notedH@ns Kelsen and the Case for Democrguy Xll), there is still no complete English
translation of this important work. On the contaext genesis of the 1920 edition — and, more gdyeral
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core ideal values of democracy, those which, adegrtb the author, must be grasped
beneath the superficial — and often confusing -emdity of presumably democratic
propaganda coming from all the latitudes of thdtpal spectrum. Both freedom and
equality appear to him as fundamental componenth@fdemocratic ideology. Yet
priority is given to freedom. More accurately: to idea of freedom which stems from
the radicalism of Rousseau’s political philosophther than from the liberal tradition
which, faithful to the teachings of Montesquieu anocke, would never conceive
freedom in an explicit theoretical opposition te taw. Indeed, Kelsen locates the essence
of democracy in a conception of freedom as the timyaf society or, which for him
means exactly the same thing, as an innate digposit anarchy; in a supposedly natural
instinct of each and every individual to rebel agathe coercive injunctions of the social
order, «against the torment of heteronofi{»The elemental instinct of freedom is
subsequently joined — and immediately modified +hay of equality. In Kelsen’s theory,
this happens when the freedom-seeking individualsfiout that he is subjected to the
will, not of an abstraction or a deity, but of Helow men. The primordial call for
freedom is hence rephrased as a protest againsgitiemacy of domination of man over
man: «He is a man like me, we a¥qual So where lies his right to rule®$ The
democratic ideal thus reveals its original refudaranscendent hierarchies, and Kelsen
guotes in that respect David Koigerise Kultur der Demokratig1912), where the
ideology of democracy is conceived as having grérem the struggle to humanize both
the injunctions of natural usurpers of power ane titterances of supposedly divine
rulers2®® In short, for Kelsen, the synthesis of freedom eaqaality which marks the idea
of democracy is the combination of two fundamentgations: the refusal of political
authoritytout courtand, more precisely, of its exercise by men otleeromen. The first
challenge of his democratic theory is to conciliateh a raw ideological material of

radical negation with positive, actually existingnaocratic institutiong’°

on the formation of Kelsen as a political theoristee Sara Ladggl Pensamiento Politico de Hans Kelsen
(1911-1920): Los Origenes de "De la Esencia y Vdéola Democracig’Madrid, Biblioteca Nueva, 2007.

267 Kelsen,Vom Wesen und Wert der Demokrafi@rst Ed., p. 4: «(...) der Protest gegen den fremnd
Willen, dem sich der eigene beugen mul3, gegen di¢ der Heteronomie. Es ist die Natur selbst, itie s
in der Forderung ddtreiheit gegen die Gesellschaft aufbaumt.»

268 |pid.: «Er ist ein Mensch wie ich, wir sirgleich Wo ist also sein Recht, mich zu beherrschen?»
269 Seeibid., fn. 1.

2700n Kelsen's concept of freedom, see Pasquale PasgwPenser la démocratie: Kelsen a Weimar», in
Herrera (Dir.) Le droit, le politique pp. 125-126.
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Kelsen’s Rousseaunian inspiration for the demacrateas of freedom and
equality comes certainly as a surprise to mostriméal readers. The streams of thought
usually associated with the heritage of Roussaatulssophy could not be more distant
to Kelsen’s main political and theoretical posisoihe horizon of Kelsen’s thought is
hardly that of the elimination of political authiyrias such; indeed, democracy is for him
a particular form of institutionalized dominatiohnd his defense of democracy cannot
be confounded with a praise of direct democradyeeitQuite on the contrary, a really
existing democracy is, in Kelsen’s view, necesgarilepresentative, party-parliamentary
one. But Kelsen’s tribute to Rousseau is unexpeitteget another way. As Pasquino
remarks, most theorists of democracy in Weimar tsendoctrines of th€ontrat Social
more as obstacles than as helpful means of thirstiegt democracy/! The most notable
exception, besides Kelsen himself, was precisa\gteatest intellectual adversary, Carl
Schmitt?’2 However, this apparent proximity to the Rousseaumioncepts of freedom
and equality soon starts to wear away, as Kelgemats to close the gap between the
idea of democracy and its institutional realities.

In truth, Kelsen'’s reflections on the synthesitheftwo democratic principles are,
from the outset, subtracted from the realm of puedistract theoretical speculation to
include considerations on empirical feasibility.cAeding to him, «experience shows that

if we want to remain equal in reality, we have & burselves be ruleé%. And

271 Seeibid., p. 122, fns. 9-10, for references to critiquesRolusseaunian philosophy in the works of
Hermann Heller and Erich Kaufmann, two leading deratic constitutional theorists in Weimar Germany.

In any case, Pasquino’s praise of the richneskeotiebates on democracy in interwar Germany must no
make us forget that authors such as Kelsen, HatiéiKaufmann belonged to a minority of academisisir
who stood up for democracy. In university circlasd particularly in law departments, rejection of
democracy was predominant.

272 Carl SchmittVerfassungslehtérenth Edition, Berlin, Duncker & Humblot, 201(Qy.229-230, sees in
Rousseau’s theory «the strongest and most coherpnéssion of democratic thought»: «In der Lehre
Rousseausom ,Contrat social” ist vollige Gleichartigkeiieleigentliche Grundlage seines Staates. (...)
Der Staat beruht also nicht auf Vertrag, sondefrHamogenitat und Identitat des Volkes mit sictbsel
Das ist der starkste und konsequenteste Ausdruokklatischen Denkens.»

It should be noted, however, that Schmitt, unlikeldén, theorized about democracy without being
personally committed to the democratic ideal.

273 Kelsen,Vom Wesen und Wert der Demokrakigst Ed., p. 5: «Allein die Erfahrung lehrt, daBnn wir
in der Wirklichkeit gleich bleiben wollen, wir uteherrschen lassen missen.»

Pasquale Pasquino, «Penser la démocratie», pkd@aly remarks that Kelsen's reference to the ptiego
teachings of political experience is a bit too $wifd rather unsatisfying from a theoretical poihtiew.
And he concludes, in a somewhat scathing vein: gB&au’s political unrealism is, without a shadowa of
doubt, conceptually much more rigorous than thes&mibn attempt to justify parliamentarism and party
democracy (th®arteienstagt— the true purpose of his defense of democragith-the aid of Rousseau!»
(«L’irréalisme politique de Rousseau a sans doatiboup plus de rigueur conceptuelle que la temtati
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requirements of practicality also seem to commantaasformation of the idea of
freedom which allows it to dissolve its own intitysand seemingly irreducible, paradox.
Freedom, indeed, constitutes, on the one handptimenon denominator of most political
thought — and, according to Kelsen, of all spealfjcdemocratic thought. But on the
other hand, in its utmost radicalism, the demanddiidual freedom coincides with the
anarchist negation of all social and political arder a theory of institutionalized politics
to become possible, that extreme must be avoidedrder to re-enter the realm of
politics, so as to become political freedom profer type of unrestricted natural freedom
which inexorably leads to anarchy must thereforgengo a transmutation that makes it
overcome its purelpegativedimension — the rejection of the objective, cosrawill of
the social order — and acquirgasitiveformulation. This transition entails a complete

reversal of perspective:

«The immense significance of the idea of freedomdlitical ideology can only
be explained by the extent to which it flows frordesep source in the human soul,
from that primeval subversive instinct which platesindividualagainstsociety.
And yet, in an almost enigmatic self-deception, ithea of freedom becomes the
mere expression of a particular position of theidaial within society. The

freedom of anarchy turns into the freedom of demogss™

Such change in the idea of freedom correspondmdrwith early modern social
contract theories, to a leap from nature to socidgwever, the farewell to the deep-
rooted freedom instincts of human nature doesemngo mean, for Kelsen, the embrace
of an allegedly superior, more rational form ofedlem. The Austrian lawyer does not
depict the movement from nature to society, frorurad to social or political freedom,
as an ascent from instinct to reason. On the agntthe transition seems to involve
intellectual sacrifice: «self-deception» is thecprio pay in order for freedom to turn into

the hallmark of a social order. The whole procegdlies, eventually, the collectivization

kelsénienne pour justifier le parlementarisme etdmocratie de partis, Rarteienstaafle véritable objet
de sa défense de la démocratie), et ce a I'aidRodsseau!»)

274 Kelsen, Vom Wesen und Wert der Demokratiérst Ed., pp. 5-6: «Die ungeheure, gar nicht
Uberschéatzbare Bedeutung, die gerade dem Freib@éagen in der politischen Ideologie zukommt, ist n
erklarlich, soferne er aus einer letzten Quelle denschlichen Seele, aus eben jenem staatsfeiadlich
Urinstinkt entspringt, der das Individuugegendie Gesellschaft stellt. Und doch wird in einertfas
ratselhaften Selbsttauschung dieser Freiheitsgedamk bloRen Ausdrucke fir eine bestimmte Stellung
des Individuumsn der Gesellschaft. Aus der Freiheit der Anarchielwlie Freiheit der Demokratie.»
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of the idea of freedom, a fundamental shift of ®&wm the individual to a construed
collective subject: «[t]he irretrievable freedomtbé individual gradually retreats to the
background as th&feedom of the social collectivityoves to the fore?$* Does such
collectivization necessarily quash all hopes ofivitihal freedom? Certainly not. In a
democracy, the individual guacitizen — participates in the formation of the eotive
will, and such patrticipation is precisely the aib@ which, in Kelsen’'s theory, sets
democratic regimes apart from autocratic ones. luversal participation does not
preclude the possibility of dissonance betweenrttiwidual wills of some members and
the general will which determines the content ef sbcial order, to which ultimately all
must submit. Indeed, absolute freedom lies beybadthievable scope of a democratic
order.

Of course, in theory, one could hope to reconailth l@imensions of freedom —
individual and collective, natural and social hgking unanimity a precondition for the
validity of the social order. If the latter is theoduct of a unanimous covenant, agreed to
by all members of the community, the collectivel\wtands in no opposition to any an
individual will. But Kelsen’s political realism mak him discard such a requirement. For
him, the proximity of the principle of unanimity ttve original democratic ideal of
natural-individual freedom is of a purely specwafia-historical kind. In the reality of
social and political life, there is no state ofuratthat could be conceived as a ground-
zero point of departure for the establishment efgablitical order. Each individual is born
and raised within a given order, whose coerciveriajions might very well be perceived
as contrary to his or her personal will. The acp@ht is never thex nihilofoundation
of the social order, but the maintenance or thegbaf content of the existing order. In
historically situated conditions, the limitation$ vnanimity are quite obvious: the
smallest minority could successfully block the wil change of the overwhelming
majority. Thus, the majority principle emergeslas achievable compromise between an
utterly individualistic call for freedom and theistence of a social order — it is, in
Kelsen’s thought, the cornerstone of democracyotiiqal freedom?’®

Freedom, once an individualistic value, becomegarsym for the autonomy of

a collective subject, as expressed through theoivilhe majority within the democratic

275 |bid., p. 10: «Die im Grunde genommen unrettbare Freiheit desviddiims tritt allmahlich in den
Hintergrund und di€&reiheit des sozialen Kollektivuntsden Vordergrund.»

276 Seeibid., pp. 8-10, and also Hans Kelsélgemeine Staatslehrderlin, Julius Springer, 1925, pp.
323-325.
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State. The collectivized revision of the concepans together with the abandonment of
the illusion of absolute freedom, the acknowledgimeh the inescapable fact of
domination. The democratic will, as the expressibthe objectively valid social order,
is no mere piece of advice, but an imperative continkn fact, democracies also coerce,
and they do so in a particularly intense way wheytuse the instruments of power to
force the individualj. e. citizen, to be free against his own personal Wil.provide an
illustration of this, Kelsen returns to Roussead &mthe powerful image of the word
freedomwritten over prison doors and on the chains ofghkey slaves in republican
Geneva. More than a paradox, the Austrian schalgmeal, the image symbolized
democracy’s radical transmutation of the idea e@lom?’’ A metamorphosis which,
nevertheless, as the author had previously sughestald not be easily digested by the

natural democratic instinct:

«The protest against rule by my fellow men leads tlisplacement of the subject
of (...) domination: to the construction of the anmmus person of the State.
Power proceeds from it, not from externally visilpersons. A mysterious
collective will and an almost mystical collectiverpon become detached from the
wills and the personalities of the individuals. Ffiictitious isolation takes place
not so much in regard to the wills of the subjelotd, rather with respect to the wills
of those who actually exercise power and that nppear as mere organs of a
hypostatized subject of rule. So, the veil of thespnification of the State conceals
the unbearable fact — for the democratic sensibiiof a domination of man over

man.»"8

Kelsen concludes the initial reflection on freedarhis major work on democracy
with a reference to Rousseau as the «most brilpartrayer$’® of the democratic idea.

But in that very same section the author leavesigmalues to allow one to question a

277 See Kelsenyom Wesen und Wert der DemokraFEest Ed., p. 12.

278]pid., p. 10: «Der Protest gegen die Herrschaft meiegswgn fihrt im politischen BewuBtsein zu einer

Verschiebung des Subjektes der — auch in der Datiekinvermeidbaren — Herrschaft: zur Konstruktion

der anonymen Person des Staates. Von ihr und warhiuRerlich sichtbaren Menschen a3t man das
Imperium ausgehen. Ein geheimnisvoller Gesamtwitid eine geradezu mystische Gesamtperson wird
von den Willen und Personlichkeiten der einzelremgéldst. Diese fiktive Isolierung vollzieht sicieht

so sehr gegeniber den Willen der Untertanen, alswehr gegeniber den Willen derjenigen Menschen,
die die Herrschaft faktisch ausiiben, und die nummals bloRe Organe eines hypostasierten

Herrschaftssubjektes erscheinen. So verdeckt ddnleiSc der Staatspersonifikation das dem

demokratischen Empfinden unertragliche Faktum etterschaft von Mensch tiber Mensch.»

279bid., p. 12: «der geistreichste Schilderer der Dentasa
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smooth insertion in the Rousseaunian lineages.selise of the practical institutional
requirements of political organization makes hirscdrd the horizon of the eradication
of domination and openly admit to the «self-deaaptithat is involved in the democratic
ideology of freedom. Beyond that, still, therehis teference to the «mysterious collective
will» of «an almost mystical collective person» ledl the State Here, Kelsen’'s
epistemological critique of hypostasis, of the aksin assumption that there is a concrete
substance or an underlying reality beneath eacicate abstraction (such as God or the
State), emerges to truly complicate the purportédity with Rousseau. For Kelsen, the
State, the social or political order and the pe@sdehe unitary subject of democratic
sovereignty are all ideal, abstract concepts withieal empirical existence, even if they
might be fictitiously personified so as to faciléareasoning. Quite on the contrary,
Rousseau’s personification of the people, the gemeitl, is no mere figure of thought,

in the sense that it most certainly appears tmdese an empirically active entity. Indeed,
Carl Schmitt saw th€ontrat Socialas the «strongest (...) expression of democratic
thought» precisely because of its substantivisteption of popular rulé® Kelsen’s
unequivocal rupture with a substantivist approacithe theories of law and the State,
which he conceives as a necessary modernizatiosendarization of the latter, marks,
even if the author appears not see it as suchfi@tdedeparture from the Rousseaunian
orbit.

3. For a theory of the State free from theology: thertumph of function over

substance and the (functional) necessity of repras&@tion

For all his praise of Rousseau in the opening pafj®®m Wesen und Wert der
Demokratie Kelsen’s conception of the democratic State —taecemphasis here shifts
from the concept of democracy to that of the Staie markedly different from the
Genevian philosopher’s. Surely, the Austrian leggtolar readily admits thatpure
democracys direct democracywhere the sovereignty of the people does notiredue
medium of parliament to come into its owf» and indeed he seems to favor the

introduction of some of the instruments associatétl direct democracy (referenda,

280 See above, fn. 272.

281 Kelsen, Vom Wesen und Wert der Demokratiérst Ed., p. 14: «Digeine Demokratieist die
unmittelbare bei der die Souverénitat des Volkes nicht erstlildas Medium des Parlamentes zur Geltung
kommt.»
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popular initiatives) into the constitutional arrangents of modern representative
democracies. However, from the perspective of Ketstiheory of the State, Rousseau’s
refusal of representation merely denotes his hygpiasd conception of the general will.
It is only because Rousseau conceives the colieestit as an empirically existing
substance that he is unable to acknowledge thehjildagsof representation. As one of
the most famous passages of t@entrat Social postulates, «the will cannot be
represented: it is either one and the same, saiothers$$2 Either the people itself rules
or some other sovereigrerson— be it a monarch or a parliament — rules inlasg this

is the simple Rousseaunian alternative. Other itapbtheorists of public law in pre-
World War | Germany conceived the formation of tdodlective will in similar terms.
Georg Jellinek, a close friend of Max Webé&Psvhose Heidelberg seminar Kelsen had
attended in 1908, took Rousseau’s reification @& tollective will to naturalistic
extremes, arguing that one cannot will for someelse just in the same way as one
cannot eat or drink for another pergéh.

Kelsen'’s definition of the State in purely abstri@rins as a system of norms, his
identification of the State with the legal oréfr allows him to circumvent Rousseau’s
alternative. As a complex, multilayered system ofnmative relations, where different
organs fulfilling diverse functions coexist, thettcan only fictitiously be conceived in
the image of a person which is one with its owdivrsible will. In fact, contrary to a real
person, the State can voice various kinds of willgth varying degrees of abstraction or
precision — over one and the same object, at thee séme: a legislative will, an

executive/administrative will, and a judicial wifto use the standard terms of the

282 RousseauDu Contrat Socialp. 228: «La Souveraineté ne peut étre représepééda méme raison
gu’elle ne peut étre aliénée ; elle consiste emdlmment dans la volonté générale, et la volorgésa
représente point : elle est la méme, ou elle @st au

283 See above, fn. 124,

284 See Georg Jellinek/erfassungsanderung und VerfassungswandlBeglin, O. Haring, 1906, p. 62:
«Rousseau hatte ganz recht: man kann nicht fineinderen wollen, so wenig, fligen wir hinzu, alssma
fur ihn essen oder trinken kann.»

For a contrast between Kelsen’s and Jellinek’s eptions of political representation, see the fimates
of Kelsen’s section on «the representative organkKgelsen,Allgemeine Staatslehrgp. 409-410, which
contain long quotations of Jellinek’s owdigemeine Staatslehre

285 See Kelseryom Wesen und Wert der DemokraEest Ed., p. 21: «die Erzeugung des Rechteser od
was dasselbe ist: die Realisierung des Staates».

112



separation of powers). Given this multiplicity atie abstract nature of the Stajga
legal order, the notions of representation or detieg become indispensalsfé.

The significance of representation for the thedrthe State was also highlighted
by Carl Schmitt. But both approaches could scaroelynore radically dissimilar. Whilst
Schmitt speaks of representation to refer to thwdse are able to publicly incarnate the
political unity of a logically prior, empirically igen people, Kelsen understands the
concept in strictly abstract, normativistic termsing it to refer to the relations between
the different layers of the legal order. Schmitiwds a line between the higher dignity of
political representation — for which he uses thigionally Latin termRepréasentation-
and the mere phenomenon of delegation that one efteounters in civil law — which he
refers to as/ertretung®®’ Kelsen, for his part, rejects such a distinctiérpablic and
private law as he rejects the very dualism of Statd law?®® More fundamentally,
indeed, he rejects — and tries to overcome — aaunibgst theory of the State which he
considers saturated by theological dilemmas aneligs)solutiong®®

In 1922/23, probably shortly after the publicatioh Carl Schmitt'sPolitical
Theology Hans Kelsen published an important, though ofteerlooked, article called
«God and the Staté¥, which seeks to investigate the analogies botivdxen the two
concepts and between the disciplines — theologyaméd- which study them. The article
is divided in two distinct parts. In the first orggjoting Feuerbach, Durkheim and Freud,

Kelsen explores the parallels between the socatlareligious problems. According to

286 Kelsen,Allgemeine Staatslehr@. 310. See also Kelsevipm Wesen und Wert der Demokrafi@st
Ed., p. 15, fn. 14, where his understanding ofesentation in the context of the theory of the eStat
condensed in a single sentenegemand ist Organ des Staates, reprasentiert det, Steil seine
Handlungen als solche des Staates ,gelten”, duhGaund einer Norm dem Staate als der Einheit der
Ordnungzugerechnetauf die im Staate personifizierte Einheit des miensystems bezogen werden.»
(«Someone is an organ of the State, represenBtéte, because his actions are “considered” thbdeo
State,i. e. they arémputedon the basis of a norm to the State as the uittyeoorder; they are attributed
to the unity of the normative system personifiedhsy State.»)

287 See Schmittyerfassungslehrep. 210: «Was nur Privatsache und nur privatearéstsen dient, kann
wohl vertreten werden; es kann seine Agenten, Atewild Exponenten finden, aber es wird nicht iein
spezifischen Sinne reprasentiert.»

28 For the author’s critique of juristic dualismsgsalso Hans KelsemReine Rechtslehre eipzig and
Vienna, Franz Deuticke, 1934, pp. 39-61.

289 On the contrast between Kelsen’s and Schmitt'septs of representation, see Pedro T. Magalhaes, «O
Problema da Representacéo e a Construcao do Pigummas Notas sobre a Actualidade do Debate Schmitt
versusKelsen»,Revista de Historia das Ideiagol. 33, 2012, pp. 527-556.

20 Hans Kelsen, «Gott und Staat», in Klecatsky, Marand Schambeck (Eds.Die Wiener
rechtstheoretische Schulgp. 171-193. Carl SchmittRolitische Theologiep. 26,contains a reference to
passages from KelsenBer soziologische und der juristische Staatsbedhidft probably anticipate the
basic theses of «Gott und Staat».
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him, society and the State appear to the individuath in the same way as God: as an
authority which demands complete obedience. Thenditonal subjection to a higher
authority which characterizes the religious expeeis, as Kelsen sees it, perfectly
identical to the original subordination to the imgtéve injunctions of societ?* The
author praises the empirical sciences of sociolb@jpgy and, above all, psycholady

for having uncovered the fundamental affinity bedwehe foundations of social and
religious authority. A scientific revelation whisheds light on what was once concealed,

exposing «the naked, naturally and causally deterchimovements of minds and

21 Seeibid., p. 174: «Denn die durch die Vorstellung Gottesnittelte Gemeinschaft ist die Gesellschatft,
und in der dem Individuum als Uberindividuelle, biedende und normativ verpflichtende Autoritat
gegenibertretenden Gesellschaft erkennt man ldetgebietenden und verbietenden Gott. Das Wesen
des religiosen Erlebens bildet ein soziales, daseiees sozialen Erlebnisses ein religidses Mowent.

292 The reading of Freud — especially of his groupchsjogy — made Kelsen reflect upon the relationship
between the theory of the State and psychoanalyaiss Kelsen, «The conception of the State andsoci
psychology: with special reference to Freud’s grthgory»,International Journal of Psycho-Analysis
vol. 5, 1924, pp. 1-38; Hans Kelsen, «Der Staatsthemd die Psychoanalyse», in Klecatsky, Maraicl a
Schambeck (Eds.Die Wiener rechtstheoretische Schupp. 209-214. It is worth quoting the final
sentences of the latter article (p. 214), bothe lsow Kelsen conceived the complementarity betvaéen
theory of the State and Freudian psychology argtdep the broad reach of his scientific projed plire
theory of law and the State:

«Von einem erkenntniskritischen Standpunkte konmsntar allem darauf an, die theologische Methode in
den Geisteswissenschaften und speziell in den Bags&nschaften zu Giberwinden (...). Gerade in dieser
Richtung aber leistet eine unschatzbare Vorarheitpdychologische Analyse Freuds, indem sie aufs
wirksamste diemit der ganzen Magie jahrhundertealter Worte auggesten Hypostasierungen Gottes,
der Gesellschaft und des Staates in ihre indivighsaichologischen Elemente auflési{«From an
epistemological point of view it is particularly partant to overcome the theological method in the
humanities and especially in the social sciences Ereud’s psychological analysis provides an inable
preparatory work precisely in such directidindissolves with supreme efficiency, in spitehefirt being
equipped with the whole magic of centuries-old wottle hypostatizations of God, society and th&eeSta
in their individual-psychological element§Emphasis in the original.))

F. R. Ankersmit,Political RepresentationStanford, Stanford University Press, 2002, pp880in an
erudite discussion of Freud, wholly ignores theg€elan approximation to the founder of psychoaimlys
But a reference to the Austrian legal scholar chalde been quite interesting there, as it woulatHasther
densified Ankersmit’s narrative. How could Kelsenfierce critic of natural law if there ever wasepn
show such an enormous amount of intellectual esfeean author which Ankersmit interprets as «tst |

of the great natural law theorists» (p. 75)? Thetnhpdausible answer lies in Kelsen'’s strict adheeeto

the Kantian distinction between is and oud@lntra Ankersmit, Kelsen would probably argue that there
is a fundamental difference between the normatieelbgical mystifications of classic natural laveaohny
(Hobbes, Locke, Rousseau, and so on) and the atuadl laws of human nature uncovered by Freudian
psychology. The gulf separating the domains of &t norm also helps explain why Kelsen’s political
thought, in spite of his praise of Freund and mrlstopposition to the prevailing intellectual moivd
interwar Europe, shows virtually no traces of cwtuwlespair. According to Ankersmit — and thishe t
conclusion of his essay on Freud —, «[p]sycholagynot but invite cultural pessimism» in politicaéory

(p. 87). That does not happen in Kelsen's casegusechis political thought is not directly derivegien if

it is informed, by the knowledge of the causal laffhuman psychology. Kelsen’s tribute to Freudals
serves to draw boundaries between the empiricahses and the normative sciences; the former might
provide «invaluable preparatory work» (Kelsen, «Be&atsbegriff und die Psychoanalyse», p. 214), but
they neither absorb nor determine the latter.
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bodies$% behind the conceptual facades of God and the.FEatpirical science helps

see through the masks of religious and social acgirowing that «it is not God, who
rewards and punishes; not the State, which condamshgoes to war», but instead «it is
people who coerce other people, Mr. X who triumgbsr Mr. Y (...)»%%*

The second part of the article is, however, momgniBcant for Kelsen’s
epistemological and methodological purposes thanr¢ference to the, however much-
admired, empirical exposure of raw domination belydhne legitimating ideological
discourses of social and religious powers. Afterkalsen was committed to the science
of law as a purely normative and formal, not aseampirical, endeavor. Hence, he
proceeds to argue that the theory of the Statiés iown formal theoretical foundations,
exhibits striking similarities with theologd/®> As one will thoroughly discuss belé®,
Carl Schmitt, in hidPolitical Theology would not disagree with such a diagnostic. But
he would drastically differ on its evaluation. Waas, for Schmitt, there is an indissoluble
link between politics, law and theology which hasbe acknowledged, for Kelsen the
nexus must be broken so that a pure science ohfaithe State can emerge. According
to the latter, from an epistemological point ofwjehe problem with the concepts of God
and the State, as they are understood by the fisspof theology and law, is that they
are personifications unduly turned into reificaBo(or hypostatizations) of abstract

notions of overarching unity:

«If the person called “the State”, created by jigiknowledge to illustrate the unity
of the legal system, is hypostatized in the usuatmer and contrasted to the law —
whose unity such personification of the State nyee&presses — as a distinct being,
one faces quite the same problem or pseudo-proadeim theology. The latter can
only persist as a discipline which differs from mloor natural science insofar as one
holds to the transcendence of God over the wotlis-fundamental dogma of all

theology —, to the existence of a supernaturataesdrthly God. Similarly, indeed,

28 Kelsen, «Gott und Staat», p. 178: «Dieses Vonidasken Absehen, dieses durch die Masken hindurch
die nackten, naturnotwendig, kausal bestimmten Bewegen der Seelen und Koérper sehen, das ist der
Standpunkt der naturwissenschaftlich orientiertsycRologie und Biologie.»

2% |bid., p. 177: «Zieht man den auf der politischen Sbiihue das religibse oder soziale Spiel
Tragierenden ihre Masken vom Gesicht, dann isiag mehr Gott, der belohnt und straft, der Stdat,
verurteilt und Krieg fiihrt, dann sind es Menscldia,anderen Mensch[en] Zwang antun, ist es HedeX,
Uber Herrn Y triumphiert (...).»

2% Seeibid., p. 179.
2% Esp. pp. 163 and ff.
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a doctrine of the State which differs from the ttyeaf law is only possible as long
as one believes in the transcendence of the Statetloe law, in the existence or

rather in the sham existence of a meta-legal, éetral State 35"

The analogies between both reifications — of Gadl the State — are numerous,
but they can all be brought back, from an epistegfioll perspective, to the duplication
of the object of knowledge that is the result aémvhypostatization. In broad but precise
strokes, Kelsen draws the readers’ attention terséwof them, in an attempt to reveal the
unfathomable contradictions they lead to. The tandent uniqueness and omnipotence
of the theological God bear the same logical stmects the sovereign State — and the
same logical flaws. Are divine omnipotence and seigaty, as the concepts seem to
suggest, really absolute, or are they restrictelddoundational moment of the creation
of the natural, moral and legal orders which theyysaupposed to transcend? Restriction
is, of course, logically incompatible with absolsss. A God which cannot alter the
natural order it has created is no omnipotent orepist as a State which cannot interfere
in the legal order after it has established it tandly claim to be truly sovereign.
Theology and law seek to square a circle with felyreqquivalent theories, composed of
two distinct instances. The first moment is thawofuntary submission to the created
order. In theology, this happens when God takesamushape, with the scission between
God, the almighty father, and his human son, wiidlound to the laws of nature. Legal
theory, in turn, postulates the principle of théuwary commitment of the State to the
legal order it has established, so as to explamtisterious «metamorphosis of the State
qua power into the Statejua law»*®®, The second moment is that of exceptional
transgression of the created order. The concepgh@fmiracle, which designates a

momentary, divinely imposed suspension of the lafvature, allows theology to

297 Kelsen, «Gott und Staat», p. 181: «Wenn die vanRExhtserkenntnis zur Veranschaulichung der
Einheit des Rechtssystems gebildete Person, gen@ra#t”, in der Ublichen Weise hypostasiert urgl al
ein besonderes Wesen dem Recht — dessen Einhditsekisliese Staatsperson nur ist — gegentiberdestell
wird, so ist durchaus die gleiche Problem oder Bghneblemlage gegeben, wie in der Theologie. Diese
kann nur insoweit als eine von der Moral- oder Naissenschaft verschiedene Disziplin besteherarals

der Transzendenz Gottes gegeniiber der Welt — di€gamddogma aller Theologie —, an der Existenz
eines supranaturalen, d. h. Uberweltlichen Gotstg€halten wird; sowie ja auch eine von der Réats
verschiedene Staatslehre nur méglich ist, solange am die Transzendenz des Staates gegeniiber dem
Recht, an die Existenz oder besser gesagt an theirigxistenz eines metarechtlichen, tberrechtlichen
Staates glaubt.»

298 |pid., p. 185: «Wie vollzieht sich nun diese, von deitikern des Selbstverpflichtungsdogmas stets als
Mysterium bezeichnete Metamorphose des Staats attfum Staat als Recht?»
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reaffirm God’s omnipotence and transcendence. Amidegn its image — Schmitt’s
Political Theologybeing the ultimate, most explicit manifestatiorttog, even if Kelsen
quite probably still ignored Schmitt's work when Wweote «God and the State» —, legal
theory reasserts the sovereignty of the State Ibywmlg it, in the presence of
extraordinary circumstances, to step beyond —igtigror totally annulling — the existing
legal order.

Whilst, when he explores the kinship between thecepts of miracle and that of
the state of exception, Carl Schmitt unmistakaliyhals that knowledge of law and
politics must pay tribute to the theological knoslde of God, Kelsen appears overtly as
an epistemological athef€l The notion of a «legal miracle» is, for the Aigtrscholar,

a disparaging term which marks the intolerable sabion of legal theory to theological
methodology and seeks, ultimately, to masqueradersBtate illegality as legality, to
explain — and legitimize — in supposedly legal tenvhat is legally inconceivable and,
therefore, unexplainabf& In the context of the analogies between God aedStiate,
between theology and the doctrine of the Statest@piological atheism might quite
logically be paired with anarchism. But here Kelsercareful enough to differentiate
between an ethical-political anarchism which argines thereshouldbe no State — an
anarchism, of course, which Kelsen himself rejectésd an epistemological anarchism
asserting that theres no State as an absolute, transcendent reality -obiyt as a
personified mental construct which intends to destig the unity of the legal systefi.
Indeed, by reducing the concept of the State tb dh#he immanent, man-made legal
order, Kelsen’s pure theory of law claims, in a tmesealing conclusion, to rise above
theology to the level of a modern science:

«The concept of the State, as developed by théeghl and political theories, is —

as the concept of God — epistemologically on pén thie concept of the soul in older

299 Seeibid., pp. 191-192.

300 pid., p. 189: «Gerade darin, in diesem Hinausgehen dibeNatur, in dieser Annahme einer von der
Ordnung der Natur verschiedenen und von ihr unadigén Ubernatirlichen Ordnung des gottlichen
Willens, liegt das charakteristische Moment der dibgie, darin besteht geradezu die theologische
Methode. Es ist die Methode der Staatslehre, digdanz ebenso das rechtlich-Unbegreifliche denroch

rechtlich — begreiflich machen, das Rechtswunderulgdn machen will, wie die Theologie das

Naturwunder.»

301 This is not to say, however, that epistemologathkism has no ethical-political consequenceslat al
Quite on the contrary, according to Kelsen, by éiggathe concept of the State with that of the ever
alterable and historically contingent legal orégristemological atheism carries a progressive afoamist
impulse. Seébid., pp. 192-193.
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psychologic theories and the concept of force ieart physics. One could refer to
the person of the State equally well either adebal soul or as the legal force. It is
— like God, soul and force — a substance-concaptsiBice modern science strives
to dissolve all substance into function, as it kg ago thrown overboard the
concepts of soul and force, modern psychology beaatheory of the soul — without

soul; modern physics a theory of forces — withouté .5

The triumph of function over substance in Kelsgmse theory of law and the
State has important implications for his undersitagndf democracy. If democracy
designates a specific form of State, then it mesessarily share the general functional
features which characterize every State. Hencepeodratic State, too, is reduced to the
democratic legal order, to the expression of titeda systematic unity, to an abstract
«point of imputation3?® to which the actions of its agents or organs amgébated.
Kelsen’s general theory of the State, thereforeclpdes the very possibility of direct
democracy in a strict sense, for it characteriresState as a complex of indirectness and
intermediation. In fact, only representation oreggition might bridge the gap between
the highest abstract «point of imputation» at tbp + for instance, the democratic
constitution — and the particular administrativejuaicial decisions at the bottom. As
Kelsen put it in an essay on the opposition betwenaral and positive law, «the unity
of the dynamic system» of positive law — or, whigkhe same, of the State - «is the unity

of acompound of delegatioff“.

302 |pid., p. 193: «Diese reine Rechtstheorie vom tSidia den Begriff eines vom Recht verschiedenen
Staates auflost, ist eine Staatslehre — ohne $tadtso paradox das klingen mag — erst dadurch diek
Rechts- und Staatstheorie aus dem Niveau der T¢iedlodie Linie der modernen Wissenschaft vor. Der
Begriff des Staates, wie ihn die alte Staats- uadh&slehre entwickelte, steht — wie der Begriff t€ot-
erkenntnistheoretisch auf einer Stufe mit dem Bedar Seele in der alten Psychologie, dem Begieff
Kraft in der alten Physik. Man kann die Staatspetzensowohl als die Rechtsseele wie als die Reelffts
bezeichnen. Sie ist — wie Gott, Seele und Krafin-Sibstanzbegriff. Da die moderne Wissenschadt all
Substanz in Funktion aufzulésen strebt, den Bedsff Seele ebenso wie den der Kraft langst Gbed Bor
geworfen hat, ist die moderne Psychologie eineebéstire — ohne Seele, die Physik eine Kraftletokne
Kraft geworden.»

To be precise, of course, Kelsen is not really imgythat modern science discards those conceptgadlter,
but merely their understanding as transcendenitiesalModern legal theoryiz. his own pure theory of
law, rejects a State which transcends the law,gsashodern psychology disposes of a soul lying béyo
the human mind-body complex and modern physicsrega force exogenous to the physical world.

303 |pid., p. 187: «Das Problem des Staates erscheint alZwechnungsproblem, der Staat als ein
Zurechnungs-, ein spezifischer Beziehungspunkt, udid entscheidende Frage zielt auf das
Zurechnungskriterium.»

304 Hans Kelsen, «Naturrecht und positives Rechtt|éaatsky, Marcic and Schambeck (EdBig Wiener
rechtstheoretische Schulp. 217: «Die Einheit des dynamischen Systems ja#tiven Rechts] ist die
Einheit eineDelegationszusammenhangefEmphasis in the original.)
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Thus, every democracy, being a State, is also sanbs a representative
democracy. But nevertheless, Kelsen is suspiciduthe theories of representation
traditionally advocated by political thought andopa law. Indeed, in sharp contrast to
them, he constructs his own theory of politicalressentation on the basis of the legal
concept of delegatiorS(ellvertretuny which designates a state of affairs in which, by
virtue of a positive norm to that effect, the vaflthe representativeountsas the will of
the represented. This is an exception, due mamgpatial and temporal constraints, to
the general rule that the expression of a will bittte one who voiced it, not some other
entity. In truth, for some people — for exampleldrien or the mentally ill — the exception
constitutes the rule, since they can only voicesgally binding will through their
representatives. In the overwhelming majority ofess however, representation or
delegation are the result of contrd®.

Since political representation is supposed to Vollbhese very same lines, in
modern constitutional democracies, where parliamentsually said to represent the
people, one should come across a positive nornngt#ltat, as a general rule, the
resolutions of the people have legislative statusnplemented by yet another one
allowing parliament to legislate instead of the ean strictly defined circumstances.
But in no modern democracy is that the case. Quitethe contrary, modern
constitutionalism places legislative power entirglythe hands of the — more or less
democratically elected — parliament. The peoplexiduded from direct intervention in
the legislative process, since all constitutiorettd guarantee the independence of
parliament and its members from the people. Indéwdiransition from the pre-modern
courts to modern parliamentarism is decisively radriy the abolition of the imperative
mandate. Therefore, according to Kelsen, to spéakpmresentation of the people by
parliament in modern democracies is nothing butdanlogical «fiction» that stands in
shrill contrast to the actual content of positise/] The relationship between the people
and parliament is one ofeation— in the sense that the people, understood osemas
a normative construct (not as an empirical subsfamreates parliament as the result of
an electoral process —, mepresentationCreatiordiffers from representation because it
does not imply subordination of the created organtd creator: from the fact that
parliament is elected wiz. created — by the people does not follow that thér has to
voice and implement the will of the latter. In fatite only will that the people, as a

305 See KelsenAllgemeine Staatslehrep. 311-312.
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normative construct, has is expressed in the eldcot that decides over the composition
of parliament, and it is as such untranslatablsgecific instructions concerning the
concrete norm-producing activity of the electedamrgBecause creation entails no
subordination, parliament cannot actually be saigpresent the peoplé®

For Kelsen, the ideological purpose of «the fictddmepresentation of the people
by parliamentis not hard to discern. The point is to sustainillasion that the people,
even if it is formally excluded from direct parpeaition in the process of legislation, has
not completely alienated its original legislativagacity, since parliament merely voices
its will. One sought, thus, to legitimize parliantany rule from the point of view of
popular sovereignty and, by doing so, to dissohetensions which threatened to tear
apart the difficult matrimony between liberalisndademocracy. Surely, according to the
author, such a discursive maneuver succeede@stfte a while, in halting the pressure
of the trend towards democracy. However, the masidcscarcely be worn for much
longer, especially now that a pure theory of law managed to expose as «fictions» both
the theory of a parliament which represents thepleeand the doctrine of a mediated
popular sovereignty. Kelsen’s science, in spiteitef abstract, formal and strictly
normative object, seemed also to share the capadiigh the author had praised in the
other, more empirically oriented social sciencesgte through tightly erected ideological
facades.

Kelsen’s understanding of representatiua delegation, according to which, in
modern constitutional democracies, both the peaplé parliament, in their legally
defined function®’, are representatives of the State in the senséhtina are its agents
or organs, points to an alternative justificatidnparliamentarism. Namely, it ends up
offering a legitimization of parliamentarism frommet perspective of the principle of the
division of labor, which Kelsen views as the coiuditof all social progress. For him,
indeed, modernity is unambiguously equated withgpss. A firm conviction that not
only makes him stand in the sharpest possible asinto Carl Schmitt's reaction against
modernity, with which one shall deal in detail bejdut also sets him apart from the
ambivalences of the Weberian disenchantment ofvtiréd.

To be sure, the reference to the stern requirentéritee social division of labor

might persuade certain apologists of modernity,itistunlikely to convince those who

308 1bid., pp. 312-315.
307 Which are, respectively, the function of electthg legislature and the legislative function proper
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adhere more rigorously to the democratic ideoldgyedom. Let us be reminded, once
more, that Kelsen’s starting point had been tha idfenatural and individual freedom.
Such original idea, in the leap from the stateattire to that of society, turned into the
collective freedom of the democratic communitytirgson the principle of majority. But
our author’s theory of the State required yet aggtdeeper compromise to be made.
Departing radically from Rousseau, whom Kelsen degined the greatest champion of
democratic thought, the Austrian jurist ends upedding parliamentarism as a virtuous
conciliation between the democratic participatidrile citizens in the creation of the
legal order to which they must submit and the peegive, even if necessarily
exclusionary, socially differentiating principle ahe division of labor. Kelsen
underscored this point in various texts, partidylar the second half of the 1928%.
According to him, on the one hand, parliament ksil& precise function within the State
order,viz. the production of laws, of the general norms Wwidonstitute the very basis of
the order itself. Both the singularity and the impace of such task virtually call for a
specialized organ — parliament appears thus aspiafic instrument of social technique
for the creation of the fundamental elements ofiéigal order, indeed, as an inescapable
demand of the «differentiating principle of divisiof labor3°®. And on the other hand,
parliament, if elected by universal suffrage, abofer a degree of free participation of
the citizens in the creation of the social orded amaterializes to a certain, even if
restricted, extent the principle of majority theicrucial to democracy.

Surveying Kelsen’s apparent Rousseauism, Pasquames to the fitting
conclusion that the latter «is, so to speak, dujedat the end of the day, it appears as an
empty shell, or as the armor of a nonexistent kntjA Far away, however, from any
Rousseaunian inspiration — and indeed, as Pasgsmoremark®!, much closer to

Hobbes than to Rousseau —, Kelsen’s political thooffers yet another, possibly more

308 See, above all, Hans Kelsen, «Das Problem desarRantarismus», in Klecatsky, Marcic and
Schambeck (Eds.Rie Wiener rechtstheoretische Schyip. 1661-1687.

309 Hans Kelsen, «Demokratie», irKlecatsky, Marcic and Schambeck (Edspie Wiener
rechtstheoretische Schule. 1750: «Der Parlamentarismus stellt sich safsiein Kompromifd zwischen
der demokratischen Tendenz der Freiheit und demen adlozialtechnischen Fortschritt bedingenden
Grundsatz differenzierender Arbeitsteilung dar.»

310 pasquino, «Penser la démocratie», p. 124 : «Desigduages de la logique kelsénienne (...), le
rousseauisme est pour ainsi dire desséché: auhaatisonnement, il nous apparait comme une cequill
vide, ou comme la cuirasse d'un chevalier inexistda souveraineté populaire elle-méme, comme la
démocratie comme autogouvernement, est réduitde aerra, a une masque totémique !» (Emphasis
elided.)

311 |bid., p. 128.
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persuasive ideological vindication of democracy,jclthconceives it as the political
expression of a fundamental relativist worldviewisIsecond ideological argument does
not fully replace the original idea of democratieddom; it appears next to it, as a further
reason to side by democracy. But, as one shalinstee following sections, it clearly
appears to surpass the democratic freedom arguimexitleast two decisive aspects.
Firstly, it allows Kelsen to bridge the very wideg left by his justification of democracy
from the point of view of freedom, between demacraleology and its institutional
reality. Secondly, and perhaps more importantligrings democracy much closer to the

author’'s own fundamental conceptions of truth aridrece3!?

4. Beyond Rousseau: relativism, party pluralism and te reform of

parliamentarism

The problem with Kelsen’s argumentation for demogriom the point of view
of freedom is that his own theory of the State hwis strict functional requirements,
appears to deny the possibility of actually essdtig political institutions fully
deserving to be named democratic. The split betwleedeology of democracy and its
institutional reality, virtually unsurmountable,eses to demand a generous dosage of
compromise. In truth, the acknowledgement of suga@would not be problematic, if
Kelsen adhered to a Marxian understanding of idgolas a false, infrastructurally
determined belief. If that were the case, his legatntific theory of the State would have
simply, and quite aptly, shredded the deceitfubidgical mask of democracy, revealing
its real, perhaps not-so-democratic face. Howekelsen’'s conception of the relation
between ideology and reality is more nuanced thah As he sees it, the causal nexus
connecting ideology to reality runs, or might rimtwo different, opposite directions.
Ideology, as the Marxian tradition argues, mightgube the distorting effect of certain
material conditions. But it can also be, quite ba tontrary, the cause of empirical

consequences. Sometimes, indeed, «[ilt is ideoldtgh determines reality’.

312 The following comment, in KelseWom Wesen und Wert der DemokraBecond Ed., p. 89, fn. 40, is
most revealing in this respect: «Wenn ich nfithdie Demokratie entscheide, geschieht es ausstibliel
aus Grinden, die im letzten Kapitel dieser Arbatinéckelt sind: aus der Beziehung degmokratischen
Staatsformzu einerrelativistischenWeltanschauung.» («If | ogor democracy, | do so solely for the
reasons which are developed in the final chapténisfwork,i. e. because of the relation of tHemocratic
form of governmerto arelativistic worldview.») (Emphasis in the original.)

313 Kelsen, «<Demokratie», p. 1744: «Es ist die |deiglodie die Wirklichkeit determiniert.»
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In the particular case of democracy, however, igplseems to determine little
in reality. Kelsen must «admit that the distancevieen ideology and reality, and even
between ideology and the maximum extent of its ipdgg of realization, is
extraordinary$“. Nevertheless, the fact that the institutionalitg@f the democratic
State falls short of the democratic ideal is natagved by the author as an outright
shortcoming. Democracy might be Kelsen'’s politicidal, but it is not — at least as a
derivation of the idea of freedom — a wholly unirapleabledeal. In truth, the technical
requirements of State formation provide, accordintpe author, valuable corrections to
the ideal, particularly to democracy’s supposedopgnsity to primitivism3°. The
ideological justification of parliamentarism frofmetpoint of view of popular sovereignty,
even if in blatant contrast to positive law, hachaged for a while to «avoid an excessive
surge of the democratic idea in political realityhich «would not have been without
danger to social progress, for it would have neardgsbeen connected to an unnatural
primitivization of political technology3®. On the other hand, in addition, the democratic
call for a derivation of the power of all State ang from an immediate popular source
re-appears in the suspicion towards, or in thetigje of, bureaucratic administration and
justice. In this respect, Kelsen goes well beyoneb®f in the sense that he not only
recognizes, but unambiguously welcomes, the faat thodernization entails, next to
increasing specialization, growing hierarchical amareaucratic organization. Such

Quite tellingly — let us bear in mind that this&gsvas the author’s address to the Fifth Germaio®ay
Congress, held in Vienna 1927 — Kelsen subsequamthders, in light of the so-called «reality hunger
of most sociologists, if there is more to socidtgrt various layers of ideology, thus questioning th
Weberian understanding of social scienceWieklichkeitswissenschafSee p. 1745: «Angesichts des
Realitatshungers vieler Soziologen ist vielleidktiErage am Platze, ob es denn gar so verwundevticé,
wenn man feststellen muRte, dald es im Bereich deial€n eben nichts als Ideologien gibt, und daf3 de
VorstoR zur Realitat (...) nur der Durchbruch aus deeich des Sozialen, als aus einem Bereich des
Geistes, in den der Natur und der Naturgesetzlicl&e» In fact, one could even go a step furtaed
consider Kelsen’s own dichotomy of society and reatand nature itself as an object of human knogéded
ideological constructs.

3141bid., pp. 1748-1749: «(...) mulR man zugeben, daR diaizwischen ldeologie und Realitét, ja sogar
schon zwischen ldeologie und dem Maximum ihrer Reslingsmaoglichkeit auRerordentlich ist.»

315 Kelsen,Allgemeine Staatslehre. 365: «Tendenz zum Primitivismus».

316 Kelsen, «Demokratie», p. 1750: «(...) eine exzeskiserspannung der demokratischen Idee in der
politischen Wirklichkeit verhindert. Eine Uberspamg, die nicht ohne Gefahr fiir den sozialen Fortdch
weil notwendig mit einer unnatirlichen Primitivieigider politischen Technik verbunden gewesen ware.»

The expression «unnatural primitivization» is rathdd in the context of Kelsen's reasoning, givén h
dichotomy of nature and society. If, for him, natus the reign of primitive instincts and theiritr
causality, whilst society appears as the realmuofidm intellectual refinement and specializatioentit
would make much more sense to speak of «unsodmitiwization», and even more so since democracy’s
«primitivism» is, in its origin, associated by Ketsto the idea afiatural freedom.

123



organization, in Kelsen’s eyes, serves democradii@cextent that it is subordinated to
the democratic legislature which produces the gdmarms that occupy the pinnacle of
the State order. In this way, one prevents the exgiion of the democracy of the whole
system — or stemming from the top of such systdiy an alternative, possibly contrary,
democracy of parts of the State systém.

Even if the wide gap between the ideology and #mdity of democracy is
unavoidable, and even if it might prove to be bmmgfto real-existing democratic
institutions as a corrective to some perceived €& of the democratic idea, it cannot
help but be problematic from the perspective of ldgtimacy of democracy. Since
Kelsen does not discard ideology as a fraud, buherontrary acknowledges its ability
to persuade and motivate social actors and, tbusahsform social reality instead of
merely reflecting it with distortion, he can hartdky satisfied with an ideology so far apart
from democratic reality as the idea of freedomoldgical adversaries of democracy,
indeed, will only too gladly point to the discrepgrbetween the promises of ideology
and the actual achievements of democratic Stated kalsen has no alternative but to
agree with them on that. The case is different, dva@r, when it comes to his second
ideological argument for democracy, which seessitttee political incarnation of a
relativistic worldview. Here, indeed, ideology amlity will come much closer to each
other.

The idea of relativism first emerges in the lastise ofVom Wesen und Wert der

Demokratie where the author states that democracy,

«[b]ecauseit weighs everyone’s political will equally, mustsa respect each
political belief and opinion (...) in equal measuté.one renounces to the
knowledge of an absolute value, the opposite opimmust also be deemed
possible Relativism is therefore the conception of the wartdsupposed by the

democratic idea®?

317 On the issue of democracy and the separationwém see Kelsemligemeine Staatslehr@p. 361-
368. The dispersion of power and competences fouainstances of the State is, thus, not equivaten
the latter’'s fragmentation. Quite on the contrérgerves the purpose of internal hierarchical pizgtion
and cohesion. Whilst moving away from the purpdytgatimitivistic monism of the old doctrines of
popular sovereignty, Kelsen'’s theory of represémiaand delegation does not challenge — instead; it
enforces — the unity of the State as a self-coathgystem of norms.

318 Kelsen,Vom Wesen und Wert der Demokratiérst Ed., p. 36: «Weil sie [die Demokratie] den
politischen Willen jedermanns gleich einschatztf3nsie auch jeden politischen Glauben, jede Pdiisc
Meinung, deren Ausdruck ja nur der politische Wille gleichermafRen achten. Auch die gegenteilige
Meinung muf3 man fur méglich halten, wenn man agftkenntnis eines absoluten Wertes verzichtet. Der
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But actually, in the second edition ¥om Wesen und Wert der Demokratie
relativism is already implicit well before the cdusion, and in fruitful connection to the
empirical reality of democratic States, when Kelsets out to explore in detail the
democratic concept of the people, moving downw#rddadder of abstraction from the
notion of an ideal totality to the politically ae# individuals and groups. In such quest
for the real-existing people Kelsen encounters «afrthe most important element$
of democracy as it really works: the political pest

From a strictly legal point of view, in the Germamd Austrian interwar contexts,
political parties were purely voluntary — in thahseprivate— associations of politically
like-minded individuals, ignored by the constituizd texts*?° However, their professed
goal was to influence the course miblic affairs, to have a say on the most relevant
dispositions of the political order. Indeed, as €&l saw it, a significant part of the
formation of the will of the political community o& place within the parties, before it
emerged in the parliamentary chambers. Thus, thenpts to constitutionally recognize
the parties were perfectly understandable; theyelpesought to give formal legal
expression to the empirical fact that parties payimportant part in the process of
forming the legislative will of the democratic $tatn fact, for Kelsen, the constitutional
recognition of the political parties was the fundetal step in a democratic reform of
parliamentarism, since «democracy is necessardyirmvitably aStateof parties»*2%.

However, quite a number of important theoristsani and the Stat& opposed
such a recognition, because they considered tlatState, by its very nature, was
irreconcilable with party pluralism. For Kelsen,chucritique was in reality a poorly

disguised opposition to democracy itself. Anti-pggrtdoctrinaires, such as Heinrich

Relativismus ist daher die Weltanschauung, die dinokratische Gedanke voraussetzt.» (Emphasis
elided.)

319 Hans Kelsenyom Wesen und Wert der Demokra8econd Ed., p. 19.

320 The word “party” appears only once in the Weiman§litution, and in a pejorative sense, when Agticl
130 affirms that «officials serve the communityt agarty» («Die Beamten sind Diener der Gesamtheit
nicht einer Partei»).

821 Kelsen,Vom Wesen und Wert der DemokraSecond Ed., p. 20: «Die Demokratie ist notwenagtig
unvermeidlich eirParteienstaat (Emphasis in the original.)

322 Seeibid., fns. 16-19. There, Kelsen deals explicitly withiktich Triepel's speech on the Constitution
and the political parties, held at the Universityerlin (Die Staatsverfassung und die politischen Parteien,
Berlin, PreuRBische Druckerei- und Verlags-Aktieradlsshaft, 1927), but one can also read his argtimen
as a reply to Schmitt’s critique of parties — toebg@lored in detail below, esp. p. 181 —, whichidzdky
follows the same line of reasoning as Triepel's.
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Triepel and Carl Schmitt, posited an absolute ingatibility between party pluralism, on
the one hand, and the State as the embodimentit€gounity, on the other. Political
parties, as bearers of particular interests, digisonvictions and partial social identities,
could not serve as the basis upon which to buildrdity that was supposed to transcend
internal differences, to speak in the name of ararching common good. Yet, according
to Kelsen — and here one finds the notion of nakat already in operation —, tlepriori
existence, above class, cultural or other fraciuoésa discernible, unifying general
interest was nothing but a meta-political, ideatadjillusion. If the legislative will of the
democratic State should vocalize more than theetselaind the interests of a single,
dominant group, there was really no alternativeepthan to make it a product of the
attainable compromises between rival — and possioén incommensurable — interests
and conceptions. The pluralistic construction @f piolitically active people through the
political parties, which aggregate the citizenrgrg the most diverse lines of cleavage,
renders the achievement of such compromises vi8tylenaking the will of the State
result from the attainable, ever-shifting compramsisbetween divergent political
positions, democracy asRarteienstaatcan dispose of the fiction of a neutral, supra-
partisan and supposedyganic general will3?3

To be sure, the redefinition of democracy as aeStihparties has truly ground-
breaking implications from the standpoint of thedties of political unity. As Diogo
Pires Aurélio keenly remarks, popular sovereigstthus re-configured in «intrinsically
plural»*?*terms, which stand in sharp contrast to the spéigeltranscendence of natural
diversity through social and political unity thaachmarked the origins and most of the
development of the modern theories of the Statbersocial contract tradition. Indeed,
in spite of all that sets them apart, both Hobbesaatocracy and Rousseaunian
democracy had sought to dissolve the radical pamalof the state of nature by
constructing the will of the social whole in theage of that of the individual, that is, as
necessarily one with itself. The indivisible persdrnthe sovereign — either identical with
a natural person (monarchy) or in the form of a conglomer@be demos) — thus

superseded the multiplicity of conflicting wills weh had held sway within the state of

323 See Kelsenyom Wesen und Wert der DemokraSecond Ed., pp. 21-23.

324 sSee Diogo Pires Aurélio, «O que representam peesentantes do povoi Diogo Pires Aurélio
(Coord.),Representacéo Politica. Textos Classjdasboa, Livros Horizonte, 2009, pp. 47-48. Quiotat

in p. 47: «O Estado de partidos, como a prépriaresgaio indica, representa uma configuragao
intrinsecamente plural da soberania.»
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nature. To Kelsen, however, as shown above, thaevpeersonification likely to turn into
a hypostatization. On the other hand, still, ittige that the liberal emphasis on
parliamentary discussion amongst the represensatife the people had already
contributed to the erosion of the monistic struetof the original modern conceptions of
a collective will — but only superficially so. A&RBmitt’s analysis of liberalism’s relative
rationalism show®®, parliamentary dialectics had an essentially ndhagical purpose,
since discussion was understood as a means to attartain «truth and correctness» and
thereby to overcome the original plurality of opins. Eventually, through parliamentary
discussion, one should unravel an impartial, syardisan reason from which the
common will could be consensually derived. Kelserdamocracy as State of parties
goes well beyond such superficial, and merely umséntal, pluralization. In fact, it
completely relinquishes the quest for a conseregarding a political truth, which would
really be nothing more than an ideological delusi®alative rationalism, with Kelsen,
turns into relativism proper. The democratic Staases to be defined in terms of a real,
empirical unity — unity, indeed, persists only hetabstract, normative sphere — and
becomes the product of the achievable compromistsgelen the pluralistic forces that
sociologically compose it. Instead of transcendinghe social contract mirrors the
immanent pluralistic diversity of the empirical iehr

This fusion of relativism and party pluralism hdscamajor implications for
Kelsen’s proposals of institutional design. Firsttyallows him to reach a justification of
individual rights that is clearly distinct from tharovided by natural law theory. Instead
of grounding such rights on a conception of humature, Kelsen sees them as
constitutional dispositions protecting the min@sti— the individual human being who
finds no associates to defend his or her causg bieenmost vulnerable minority — against
the abuses of the majority, safeguarding thus thealpsm of convictions, ideas and
beliefs. Since a majority only makes sense neatrtanority, the rights of the latter, and
the possibility of it turning into a majority in éhfuture course of events, must be
guaranteed. In other words, there must be freeddhoaght and speech, freedom of the
press and freedom of association to ensure thabhtical persuasions have the chance

to compete for the allegiance of a democratic nitgjéf®

325 See below, p. 156.

326 See Kelsenyom Wesen und Wert der Demokraecond Ed., pp. 53-55. Obviously, given such new
justification, Kelsen'’s list of fundamental righdees not include the inviolability of private praofpe In
fact, it is restricted to the rights which safeglimntellectual freedom.
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Moreover, Kelsen also conceives the electoral syste an instrument to protect
and strengthen the minorities, as his preferenceroportional representation clearly
indicates. Here, too, the guarantee of diversitg pluralism, crucial to a relativistic
understanding of politics, triumphs over the simpteration of the majority principle.
As a matter of fact, according to Kelsen, if majorule were to be rigorously applied in
the election of a parliamentary chamber, only treers of the electorally strongest
party would win seats, thus rendering the wholdigraentary procedure meaningless.
Effectively, in simple majority, first-past-the-gasystems, only electoral geometrye.
the more or less arbitrary partition of the Statelsitory into several electoral districts,
allows an opposition to access parliament at aét Such territorial fragmentation
generally stands at odds with the constitutiondermined nature of the chamber,
which is supposed to be elected by — and whose menalbe supposed to represent — the
nation or the peoplas a whole Even more problematically, the accidents of elexdt
geography in simple majority systems might easdgwert a minority of votes into a
majority of mandates, which, in turn, would mogkely lead to legislative resolutions
where the will of those elected only by a minoofyotes decisively shapes the general
will. For Kelsen, thus, proportional representati@s opposed to simple majority
systems, by painting a much more accurate picttitheopolitically relevant divisions
within the sociologically real peopf, best creates the conditions for the operation of

For a critique of Kelsen’s grounding of individuadhts, see Peter Koller, «Zu einigen Problemen der
Rechtfertigung der DemokratieRRechtstheorieNo. 4, Special Issue, 1982, pp. 323-325. Koltguas that
Kelsen is unable to demonstrate why individual tsgghould impose restrictions on the majority gple;
which Kelsen'’s original line of reasoning, depagtirom the idea of freedom, had deemed the cetetnat

of democracy. As Koller sees it, the defense oividdal rights is a purelad hocaddition to Kelsen's
theoretical edifice, resting on the empirical obaéion that, in constitutional democracies, the arigj
seems not to exclude the protection of minoriti#hat Koller fails to see, in my view, is that Kelse
justification of individual and minority rights intipitly derives from relativism, the author’'s secbn
ideological line of reasoning in favor democraclgeproblem here is, thus, that of a clash betwesgd’s
alternative cases for democracy, which the authovgs to be incapable of resolving. Why should the
relativistic protection of diversity and pluraligonevail over the principle of majority that flowsom the
idea of democratic freedom? To this question, idd&elsen provides no satisfying answer.

3270n the relationship between the understandingmisentation as descriptive exactness and thestefe
of PR electoral systems, see Hanna Fenichel Pitkia,Concept of Representati@erkeley, Los Angeles
and London, University of California Press, 196, 0 and ff. Pitkin’s only brief reference to Kets
however, points to the latter's concept of représ@mn in the context of the theory of the Stateaas
abstract system of norms, and appears in her digcusf the formalistic views of representation gvhi
starts with a reference to Max Weber (p. 39, f(\Wkber); p. 42, fn. 13 (Kelsen)). Kelsen’s endorsemn
of PR in terms of descriptive accurateness is, tunfiately, not mentioned by Pitkin, whose equatibn
Weberian and Kelsenian formalism also strikes mieigtsly questionable. Kelsen’s formalism, as | gge
is that of a science of norms which seeks to aatlidxtra-legal, empirical contamination, whilst Wée’s
supposed formalism is that of an eminently emplif@aklichkeitswissenschafthich tries to completely
shy away from judgments of value.

128



the majority principle in legislative decisions.uB] since it brings the parliamentary
strength of the minorities as close as it is deauozlly legitimate to that of the majority,
proportional representation favors compromise swéct majoritarian impositiof?®

The farthest-reaching theoretical consequence agfgstional representation, of
the demand that parliamentary mandates be distdbtd parties — and in fact only
secondarily to individual members of parties, ia ttase of closed lists — according to
their relative electoral strength, is the abandammea the idea of a monistically
conceived people — already dealt with, in its gah&aits, above — as the creator of the
legislative chamber. The chamber in its most plgrase, with all the political parties
represented according to their share of the elapis the creation — and reflection — of
an internally divided, intrinsically plural peopl@arliamentarism ceases thus to be a
moment of superficial pluralization in-between thgrioristically given unity of the
people and the discovery, through discussion, obrsensually recognized common
good. It becomes the reflection of the politicaledsity of the people and the arena where
compromises between such rival political forces t@nnegotiated and adopted —
compromises which do not pretend to come closeredfictitious supra-partisan truth;
which, instead, merely involve an achievable appnation between the different
political positions, most certainly mirroring eagarty’s relative electoral strength.
Whereas, for Carl Schmitt, as | will show befdtythis transformation of parliamentarism
sounds the death knell for the whole political egsiof liberalism, for Kelsen, it simply
calls for a reform of its institutional design. Thlthor’s relativistic conception of
democracy as a State of parties questions thenpade of the independence of MPs from
their electorate. If the objects of parliamentamgaotiation are divergent, perhaps
ultimately irreconcilable party-political prograntse individual parliamentarian ceases
to be supposed to form a personal opinion whicbrhghe submits to discussion. Quite
differently, MPs are supposed to voice and defbed party’s position the best way they
can. Hence, each MP should be accountable to tiyethat sent him to the chamber. If
it were so, the political parties could emerge las instruments through which the
pluralistically conceived people would permanentbontrol its parliamentary
representatives. The legal crystallization of thie between the individual

parliamentarian and the party-politically conseuaippeople would, according to Kelsen,

328 See KelsenAllgemeine Staatslehrep. 346-350.
328 See pp. 178 and ff.
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reconcile the broad masses with the parliamentaiyciple. The principle of
independenc€®, which in the author’s view was one of the mainses for the pervasive
distrust of the institution of parliament, was aotessential element of the parliamentary

system, even if it was a crucial part of ninetearghtury liberal political ideolog?!

5. Dilemmas of relativistic pluralism: the sinking shp of democracy circa 1932

Kelsen’s understanding of party pluralism as thaeifeatation of the real-existing
people in its indelible sociological diversity h&mwever, its own impasses. Indeed, it
appears to place excessively high hopes in thégadlparties both as instruments for the
self-organization — and, thus, self-determinatiar the people and as an effective means
for it to control its elected representatives. Bosbire, Kelsen was well aware of Robert
Michels’s pioneer studies on the organization oksnpolitical parties, and he did not
dispute its major finding®*? The inner life of political parties, even of thqsaties which
professed a democratic ideology, showed an undeniabtocratic tendency. The
oligarchies that sat on the top of the party mashuliscretionarily determined the party’s
course of action and left virtually no room for ttiemocratic self-determination of the
ordinary, individual party members. Actually, leesleould much more strongly assert
themselves and impose their will in internal papglitics than within the legal-
constitutional constraints of a democratic Statdil8Vin the inter-party parliamentary
debates and negotiations the notion of a sharetigtine of State»Staatsdisziplinbore
no significance — indeed, in Kelsen’s view, it wauwiltimately mean the unacceptable
imposition of a fictitious supra-partisan point wew set to ideologically dissolve
political pluralism —, inside the party organizaso«partydiscipline» Parteidisziplin
ruled supreme. That being the case, did not Keiseatonceptualization of the
parliamentary system along the lines of a demarRdrteienstaatredound in a mere
transfer of rule by an aristocracy of notablesule by an oligarchy of party leaders and
their bureaucratized staffs, as Michels and Welzetr dlready predicted? Would that

330 To Kelsen, the notion of fliee mandatewas a «contradictio in adjecto», since the conoéptandate
denotes a specific — and necessarily restrictivbond, not independence. See KelsAligemeine
Staatslehrep. 314.

331 On the rejection of independence in the contexthefreform of parliamentarism, see Kelsgom
Wesen und Wert der Demokrati&econd Ed., pp. 40-43.

332 Seeibid, p. 23, fn. 20.
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really reconcile the broad masses with the parligarg system or would it merely shift
the object of their suspicion from parliament te pgolitical parties themselve$?

During the 1920s, Kelsen seemed to be at least ratadie optimistic regarding
the prospects of party pluralist democracy. Evernlsiviacknowledging the results of
Michels’s sociology of political parties, the Ausin scholar tended to believe that the
oligarchic tendencies derived to a certain exteoimf the absence of legal and
constitutional recognition of the parties as organgcial to the formation of the
democratic will. As he put it, «[tlhe constitutidreamchoring of the political parties also
creates the possibility of democratizing the folioraof the collective willwithin this
sphere®* However, instead of being a solution, this extm®f the democratizing
effort to the political parties themselves mightrberely the reiteration of the problem.
The relinquishment of a monistic conception of ple®ple had led Kelsen to conceive
party pluralism as the necessary instrument to demtiae the parliamentary system. But
when the reality of intra-party conditions was esga in terms of strictly hierarchical,
autocratic organization, one had yet again to ghit object of democratizatioqua
pluralization: every opinion, every tendency, audrg faction within the party should be
equally respected and thus have an equal posgitulitietermine the party’s course of
action. Such democratizing effort can, of course,eben further extended, so as to
demand that every tendency and faction within gygaaknowledge its respective internal

pluralism of opinions3®

333 For Kelsen's rendering of the sociological reatifyintra-party relations, clearly indebted to Matsis
Soziologie des Parteiwesenee Kelserlyom Wesen und Wert der DemokraSecond Ed., pp. 23-24.

3341bid., p. 23: «Die verfassungsmaRige Verankerung déigohen Parteien schafft auch die Moglichkeit,
die Gemeinschaftswillensbildumgnerhalb dieser Sphamu demokratisieren.» (Emphasis in the original.)

335The impetus of pluralism encounters its last cowatge station in the individual. Indeed, the iridival,
too, and not just supra-individual entities, migktpluralistically torn — and increasingly so underdern
conditions — between diverse, overlapping, andiplyseval, personal allegiances. Should the indial
pursue the material interests of social class,ethéal imperatives of religious affiliation, theiltural
claims of nationality or ethnicity, the symbolicrdends of sexual orientation? In such borderline céme
arithmetic principle of majority has, of course, application — the individual cannot be internally
democratized. Either he unequivocally favors onéisfpersonal loyalties over the others or he césos
on anad hocbasis, which to follow and which to sacrifice. Tlast alternative, even if it might almost
come close to schizophrenia, best suits a reltitierspective, since it implies no unrestrictedation

to a value that would thus be made absolute. R&lati poses, hence, a constant challenge to personal
identity.

Kelsen does never consider pluralism in this irdirailistic light. As far as the individual’'s persomall is
concerned, Kelsen, informed by the findings of p&yogy and psychoanalysis, seems to believe in the
strict causal determination of all human volititte ignores the dilemmas of choice amongst competing
personal political loyalties.
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Ultimately, however, all such efforts must also eoim recognize thgap between
the ideology and the reality of democracy — a gajpckvthe relativist-pluralist case for
democracy had shortened, but could not wholly lidgfter all, for Kelsen, «social
reality is domination and leadersh#% and democracy, all things considered, is just a
particular form of social and political organizatioWhat distinguishes it from the
alternative, autocratic forms is that the democnatil and democratic leadership emerge
from within the members of the democratic commuitiisough an electoral process.
Kelsen employs the Weberian notion of autocephalgescribe the democratic process
of leader selectiof’’ But his proximity to Weber, whom Kelsen quotesrappgly more
than once in his address to German sociologisteessicted to the formal aspect of
leadership creation. The Austrian scholar wouldenesonceive democracy as a —
however reinterpreted — form of charismatic domoratCharisma’s irreducible tension
between transcendence and immanence is rejectékelsgn’s vision of democracy,
according to which the democratic leader is syigthmanent to the democratic
community, whilst transcendence appears as a dieasdic of autocracy. What is more,
Kelsen sees the issue of leadership in a demoas@ypurely rational probleéd, and
consequently as a possible object of further ratimation. In terms of the Weberian
typology, he clearly views — and defends — demagcesca modern, legal-rational form
of rule. Therefore, when he tells us that it is guditical parties which constitute the
politically active, real-existing people in a demaxy, he is not really arguing that the
modern democratic State, even d@3aateienstaatis a mere passive replication of a self-
generated social and political pluralism. Quitetba contrary, indeed, when Kelsen
considers the prospects of democratizing the gastsea consequence of their legal and
constitutional recognition, he certainly leaves tlu®r open to the possibility of State
interference in their internal organization. Howe\t is not a wide open door, as only

the parties’ formal structure, not their substdnpalitical goals, might conceivably

336 Kelsen, «Demokratie», p. 1759: «soziale Real#iterrschaft und Fihrerschaft».

337 Seeibid., p. 1762: «Durch die demokratische Wahl wird déhrér nicht nur von der sozialen
Gemeinschaft der Gefiihrten, er wird auch aus ihrarg ihrer Mitte heraus zur Fuhrerstellung
emporgehoben. Was Max Weber so treffend als Autoddép bezeichnet, ist im hohen Male fiir die reale
Demokratie charakteristisch (...).» (Emphasis eligled.

On autocephaly as an organizational state of affaivere «the chief and his staff are selected doapto
the autonomous order of the organization itself, as in the case of heterocephaly, (...) appointed b
outsiders», see Webdtconomy and Societpp. 49-50.

338 See Kelsen, «Demokratie», p. 1763: «Im Systendderokratischen Ideologie steht das Problem der
Fuhrerkreation im Mittelpunkt rationaler Erwagungen
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become the object of State intervention. Kelseslativism does not allow for more than
that, when it comes to the use of State prerogativéarget political parties which openly
attack the democratic regime.

Such issue acquired increasing importance as thveestability of the mid and
late 1920s succumbed to the rise of political ewisen in the early 1930s. What should
democrats do to defend democracy? What can a damydo to defend itself? Can
dictatorial means be used to guarantee the surgivdémocracy, as it is threatened by
ruthless enemies both on the right and on the lefth article published in the German
left-liberal press in 1932° Hans Kelsen provides clear answers to these ipgess
questions. Clear as they may be, however, thealaefilled with despondency and
resignation, as the author watches the edificeeafatracy crumble before his eyes.

The article begins with the eulogy of the Weimarn§dution as «the most
democratic constitution in the worl#f3 Still, that did not seem to generate the enduring
allegiance of the German people to it. No-othersttution was either so coldly
disregarded or so hotly attacked by the very petiidehad adopted it than the Weimar
Constitution. Democracy was losing ground to itsals everywhere: in the political
struggle of parties as well as in the ideologicgaha®** What can and shall a democrat
do in such a situation? Kelsen’s answer could statwe clearer: he or she must speak
out against the «unjust accusatiott$oming from the left and from the right. The
ideological battle, unrolled in the supposedly n&uground of public discussion, is the
only available horizon for the defense of democraty democratic State, against anti-
democratic forces.

So, Kelsen proceeds to argue, as he had done omben of occasions before,
against both socialist and far right attacks on @enacy. For our immediate purposes,
however, the most interesting aspect of the ardipfgears in its final considerations, when
the author deals with an objection to democracyctvbne could formulate as a democrat.

Indeed, democracy appears to be

339 Hans Kelsen, «Verteidigung der DemokratiBkitter der StaatsparteR. Jahrgang, 1932, pp. 90-98.

340 |bid., p. 91: «Denn sie [die Verfassung von Weimar]riser Tat die demokratischste Verfassung der
Welt.»

341 Not to speak, of course, of the bloody, physitalggle in the streets, which Kelsen appears torign
3421bid., p. 92.
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«the one form of government which least defenddfiegainst its opponents. It
seems to be the tragic fate of democracy that gtmaurish its worst enemy from
its own breast. To remain true to itself, it musdetate even such a movement
which intends to destroy democracy, it must gratita same opportunities as any

other political persuasior?33

Should a democrat accept such a «tragic fate» arglog all his intellectual
energies in the ideological struggle against deamcs legal and legitimate, even if
radical and ruthless, opponents? Or should heddstall for a democracy that defends
itself from such challengers — that defends itskifeeded, from the people that does not
want it anymore; from a majority united around thi#l to destroy it? According to

Kelsen, the answer is, again, unequivocal:

«A democracy that seeks to assert itself — if rsanyswith violence — against the
will of the majority has ceased to be a democrBoypular rule cannot — and should
not even try to — be maintained against the pedghmever is for democracy must
not allow himself to get entangled in the fatefohtradiction of resorting to

dictatorship, so as to save democraty.»

Kelsen thus ends his 1932 «Defense of Democracyra @ioomy note of
resignation. In the beginning of the article, att@ving acknowledged the receding of
democratic ideals and the ensuing advancementctdtdrial alternatives, Kelsen had
compared the condition of the advocate of democtadlyat of «a doctor at the bedside
of a critically ill patient: one carries on withehreatment even when the prospect of

keeping the patient alive has almost disappedfeds its final paragraph, an equally

3431bid., pp. 97-98: «Sie [die Demokratie] ist diejenigasdsform, die sich am wenigsten gegen inre Gegner
wehrt. Es scheint ihr tragisches Schicksal zu s#f}, sie auch ihren argsten Feind an ihrer eigBnest
nahren muf3. Bleibt sie sich selbst treu, muf3 s@h aine auf Vernichtung der Demokratie gerichtete
Bewegung dulden, muf3 sie ihr wie jeder anderen tipatien Ueberzeugung die gleiche
Entwicklungsméglichkeit gewéhren.»

344 1bid., p. 98: «Eine Demokratie, die sich gegen denafitler Mehrheit zu behaupten, gar mit Gewalt
zu behaupten versucht, hat aufgehort, Demokratseizu Eine Volksherrschaft kann nicht gegen da& Vo
bestehen bleiben. Und soll es auch gar nicht viesyd. h. wer fir die Demokratie ist, darf sicbhtiin
den verhangnisvollen Widerspruch verstricken lasseth zur Diktatur greifen, um die Demokratie zu
retten.» (Emphasis elided.)

345 Ibid., p. 92: «Ein Freund der Demokratie gleicht hente zu sehr einem Arzt am Bett eines
Schwerkranken: man setzt die Behandlung nochdarth wenn die Aussicht, den Patienten am Leben zu
erhalten, beinahe schon geschwunden ist.»

134



tragic metaphor is added: «One has to stay troméds flag, even if the ship sinks%
Radical, uncompromising opposition to democracyeaty the dilemma — in the truest
sense of the word — of relativistic pluralism: anest accept a «tragic fate» if one wishes

to avoid a «fateful contradiction».

6. Politics, science, and truth: Kelsen’sVeltanschauung

It is likely that Kelsen could only accept thisagdic fate» — which was also his
own personal fate, the rise of authoritarianisrumope having forced him to leave four
different countries before crossing the Atlantice@c at the age of sixty — because
democracy as relativistic pluralism was the pdiitiexpression of a fundamental,
comprehensive worldview. Kelsen’s politics, like bée's and Schmitt’'s, deeply
communicates with his answers to the ultimate goesof truth and knowledge.

The Austrian thinker was well aware of such conioest having dealt with them
explicitly in several of his essays on democrdteoty. Since his answers to the key
philosophical questions crystallized rather eathg relationship between Kelsen’s
understanding of democratic politics and his owdrisng Weltanschauungemains
constant throughout his work. As a matter of fast] shall note, some of the essays he
wrote in English during the 1950s contain passagash are literally translated from
much earlier — dating back to the early 1920s -n@arwritings.

As | have already pointed out, the relationshipMeein democracy and an all-
encompassing conception of the world was first @qa by Kelsen in the last section of
the original edition oom Wesen und Wert der Demokratiere the author affirms
that «[r]elativism is (...) the conception of the wbpresupposed by the democratic
idea®*’. According to him, the relativity of the value ech political creed, and the
impossibility of claiming for one’s own politicatieal, irrespective of own strongly one
might subjectively be devoted to it, «absolutalidity»**®, compels a peremptory
rejection of political absolutism — be that of amacch, a caste of priests, a social class
or a revolutionaryavant-garde In this context, Kelsen exposes with truly renadulke

clarity what he views as the fundamental differebeéwveen a transcendent vision of

348 1bid., p. 98: «Man muf seiner Fahne treu bleiben, sugrin das Schiff sinkt (...).»

347 See above, fn. 312.

348 Kelsen,Vom Wesen und Wert der Demokrafigst Ed. p. 37: «absolute Giiltigkeit». (Emphasided.)
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politics and its understanding in purely immanestms — with democracy being,
evidently, on the side of the latter. Whereas thwlsese political conviction stems from
divine inspiration might legitimately feel that shieave the right to impose their will upon
a world of unbelievers, those who find merely dgrtruths and human knowledge at
their disposal can only justify social coercionefbcratically — by the approval of the
majority. To illustrate this point, and as a «tragymbol of relativism and —
democracy®"®, Kelsen recounts an episode from the life of Jeshish is narrated in the
Gospel of John (18:38). At Passover, Jesus is btohgfore Pilate and accused of
pretending to be the Son of God and the King oflthes. Pilate asks him, if he is really
the King of the Jews. And Jesus answers: Yes, thenkKing of the Jews and | came to
this world to testify to the truth. To which Pilateplies: What is the truth? As he did not
consider Jesus guilty of any crime, and since & waustom to liberate a prisoner on the
occasion of the Passover feast, the Roman turnie foeople and asked: Shall | release
the King of the Jews? No, the people shouted, wat Barabbas instead — who was a
bandit. Kelsen concludes:

«Perhaps one might object, as a man of faith,mditical believer, that precisely
this example speaks against democracy, ratherfohén And such objection must
be accepted, though of course only on one conditidhe believers are as sure of
their political truth — which, if necessary, mustdnforced with blood and violence
— as the Son of God3

The conditions of certainty, absolute or relatiadidity, are the key ideas here,
which reveal the nexus between democracy and tht@gn of knowledge, the intimate
connection between politics and epistemology. Tihkishas already been briefly touched

upon abov&? and it will be further explored beldw in the discussion of the

3491bid.: «tragische[s] Symbol des Relativismus und deemokratie.» Was Kelsen here, in 1920, already
anticipating the «tragic fate» of democracy whiehwould witness in the 1930s?

3501bid., p. 38: «Vielleicht wird man, werden die Glauligdie politisch Glaubigen einwenden, daR gerade
dieses Beispiel eher gegen als fiir die Demokratieche. Und diesen Einwand muf3 man gelten lassen;
freilich nur unter einer Bedingung: Wenn die Glasi ihrer politischen Wahrheit, die, wenn nétig;lau
mit blutiger Gewalt durchgesetzt werden muf3, soi@esmd, wie — der Sohn Gottes.»

The revised and enlarged 1929 version ends witbtlgxthe same words. See Kelséfgm Wesen und
Wert der DemokratieSecond Edition, p. 104.

1See p. 127.
352 Pp. 154-157.
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methodological dimension of parliamentarism andrassformation — or degeneration
(so Carl Schmitt) — into &arteienstaat In his critical analysis of the historical and
intellectual condition of parliamentarism, Schnaetihceives parliamentary discussion as
the expression of a «relative rationalism» whicimdamentally defines the liberal
worldview, its «metaphysical system». The relatigislement consisted in the plurality
of opinions, none of them priori superior to the others, which were submitted to
discussion. However, discussion was not an end itself, nor the reflection of an
internally fragmented people — the people, as & s#pposed to be represented by the
chamber, was one and indivisible —, but rathentleans to attain a superior reason from
which the common good could be derived. Rationabsithtrumped relativism, so much
so that some of the exponents of nineteenth-cehhanal thought could define the power
of the liberal — in contrast to the absolute —&tatterms of an abstract «sovereignty of
justice and reason».

Yet, when the realities of political life graduatiyrned parliamentary discussion
and consensus into interparty negotiation and comjze, the primacy of reason was
profoundly challenged. If there was no way to tcamsl the pluralism of parties and their
respective conflicting positions, if one could onignsitorily accommodate them, the
illusion of a «sovereignty of justice and reasaoia «triumph of right over might» had
to be relinquished — and relativistic pluralismlyuhcknowledged. To Carl Schmitt,
however, relativism and party pluralism were merdlye dying whisper of
parliamentarism — and, by extension, of secularéilism —, leading inexorably to the
dismemberment of the modern State as the embodwhentitical unity. For him, as one
shall see below, relative rationalism would be aeptl not by relativism, but by other
alternatives. Kelsen, for his part, rejects bothrSitt’s conception of relativistic party
politics as the final stage before the collapgheimodern liberal State and the Schmittian
alternatives to such breakdown. Instead, he enslaeativism as the philosophical
outlook congenial to parliamentary, party-pluralimocracy. But what does Kelsen
mean, precisely, when he speaks of relativism? Kbauld one qualify his specific
variant of relativism?

In his Allgemeine Staatslehrén a section entitled «Form of Government and
Worldview», Kelsen begins to shed some light omtiagter. According to him, the belief

that human knowledge can only access relativegraitial, hence, relative values leads to
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the «worldview of criticism and positivisr®3, understood as that stream of philosophy
and science for which human experience is thesntg of departure and which therefore
rejects the assumption of absolute, transcendeptashuman ideas and values. In the
1929 version oVom Wesen und Wert der Demokratielong explanatory footnote is
added to the conclusion, supplying further subgidasuch a claim: Kelsen'’s point is to
demonstrate the inextricable link, in the history philosophy and political ideas,
between, on the one hand, a metaphysical worldaieslvautocracy, and, on the other,
empiricism, relativism and democracy. In classibalight, metaphysicians such as Plato
and Heraclitus advocated an autocratic politicd|sivthe Sophists, with their empiricist
and relativist philosophies of nature, stood fomderacy. Subsequently, in medieval
thought, the whole metaphysical edifice of schatagproves to be inseparable from its
autocratic construction of the political order.tA¢ dawn of modern philosophy, whereas
Spinoza, whose pantheism was understood as arammrhetaphysics to the empirical
knowledge of nature, is a democrat; the metaphasiceibniz, with his pre-established,
divinely inspired harmony, coherently sides forcauacy.

The major point of controversy — and interest -this historical-philosophical
account is of course the location of Kant in Kelsadichotomy. The Austrian theorist
rejects the view that Kant's idealism is opposedpusitivism. According to him,
«transcendental philosophy», which had shiftedttie®retical focus from ontology to
epistemology, from the nature of being to the cbons of possibility of its knowledge,
«could only be correctly understood as a theomxperience®*. If consistently thought
through, such philosophy of knowledge would trateslato a relativist axiology and a
democratic politics. However, in Kant’s thoughtrhseems to be no smooth transition
between pure and practical reason. Instead, tpgreaas to emerge an unbridgeable gap
between the transcendental philosophy of pure reasd the metaphysically-oriented
practical philosophy of ethics and politics. Forl$émn, who insists on the parallels
between the problems of knowledge and power, thé major incongruence. How can
one coherently bring absolute truth and absoluligeviaack into the ethical and political
sphere, after one had already disposed of theimeimetalm of knowledge? If the object

of knowledge is never fully apprehended by its hamsabject, who is priori bound by

353 Kelsen,Allgemeine Staatslehre. 370: «Weltanschauung des Kritizismus und desitivismus.

354 Kelsen, Vom Wesen und Wert der Demokrati@econd Ed., p. 101, fn. 45: «Die
Transzendentalphilosophie kann nur als Theorigediahrung richtig verstanden werden.»
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the limits of reason, by the conditions of posgipibf human knowledge, how could one
make a system of (human) ethics and politics rest umconditional, absolute
assumptions? The priority of form over substand€ant’s critique of pure reason must,
according to Kelsen, have significant consequefmrean understanding of society and
politics. There is continuity, not a break, betwgmme and practical reason. Hence,
Kelsen asks, was not Kant's insistence on the ndethoather than on the object — of
knowledge akin to «a political attitude which sutiogés the question of the right content
of the political order for the question of theethodof formation of such order3%?
Kelsenian democracy, thus, conceives itself asharemt political follow-up to Kantian
epistemology.

This affinity between the problems of knowledge agmver, in general, and
between Kantian epistemology and democracy, inqudat, is most clearly stated in
«Foundations of Democracy», Kelsen’s most imporégsty on political theory written

in post-World War Il America:

«The main problem of political theory is the redatship between the subject and
the object of domination; the main problem of emisblogy is the relationship

between the subject and the object of cognitiore pilocess of domination is not
so different from that of cognition by which thebgct tries to be master of his

object by bringing some order into the chaos ofsahperceptions (...)*3

In both processes, there are two clear alternativeserning how to conceive the
relationship between subject and object. In thee cas domination: autocracy or
democracy. When it comes to cognition: absolutignratativism. Kelsen starts by
focusing his attention on the latter process. Adicay to him, «absolutism is the
metaphysical view that there is an absolute realigy, a reality that exists independently
of human cognition», whilst «relativism (...) advaesthe empirical doctrine that reality
exists only within human cognition, and that, asabject of cognition, reality is relative

to the knowing subject®’. Kant's epistemological priority of form over stidasce thus

355 |bid.: «Drangt sich da nicht die Parallele zu eineitjgshen Einstellung auf, die an Stelle der Frage
nach dem richtigen Inhalt der sozialen Ordnungrdége nach deM/eg nach deMethodeder Erzeugung
dieser Ordnung stellt?»

356 Hans Kelsen, «Foundations of Democradythics Vol. 66, No. 1, 1955, p. 15.
357 |bid., p. 16.
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forces one to view «the process of cognition asctieation of its objec3®. In other
words, the process of cognition, the formation mbWledge, completely shuts its doors
to any possible transcendence of the limits ohtlmaan condition. It is a purely immanent
process, where man appears as «the creator ofohid, & world which is constituted in
and by his knowledgé®. Absolutism, on the other hand, claims to accassian which
lies beyond the restrictions of human reason —bmolate reality from which absolute
truth, absolute value and, in the last resort, ais@uthority can be derived.

The notion that man is the creator of his epistegichl world must, however, be
significantly qualified. Indeed, it is not equivateto pure arbitrariness: man does not
create the world of his own knowledge in the sanay ws God is conceived as the
omnipotent creator of the whole universe. The wofl&énowledge is not the product of
unbounded human volition, but of aprioristicalljplied human cognition. It is bound by
«the laws of rational cognitio%. These provide the common ground of the human
experience, which first allows it to be intersultpgely shared. If a relativistic
epistemology cannot guarantee the objective exastehthe world beyond the limits of
human cognition, it can still secure objectivity &gnceiving all human beings, insofar
as they are subjects of knowledge, as equalshkr @tords, rational cognition of reality
is objective, and not merely an expression of siije emotions, because the processes
governing its formation are fundamentally identica€ach and every individual human
mind. According to Kelsen, this equality of merkaswing subjects, which is in several
aspects — above all, its formal nature — analogoube equality of all citizens in the
democratic decision-making process, allows a re#tic epistemology to avoid two
specific risks:

«The one is garadoxicalsolipsism that is, the assumption that the ego as the
subject of knowledge is the only existent reality)( Such an assumption would
involve a relativistic epistemology in a self-cadiction. For if the ego is the only
existent reality, it must be an absolute realitpcbimpromised solipsism, too, is
philosophical absolutism. The other danger is dess paradoxical pluralism
Since the world exists only in the knowledge of shibject according to this view,

the ego is, so to speak, the center of his owndwvdirl however, the existence of

358 |bid., p. 17.
359 | bid.
360 |bid., p. 18.
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many egos must be admitted, the consequence sedmsrtevitable that there are
as many worlds as there are knowing subjects. dpluical relativism deliberately

avoids solipsism as well as pluralisf#ib»

Thus, the formal equality of all subjects undere«tws of rational cognition»
conciliates the relativity of knowledge with itsjettivity. But what about democracy
quapolitical relativism? Does it face analogous @¥ilnd if so, is it able to successfully
avoid them?

In spite of the close affinity he posits betweee theories of politics and
knowledge, Kelsen does not stretch the parallédasas to consider a possible analogy
between the intrinsic dangers of a relativisticsegmology and the inherent risks of
relativistic democracy. This strikes me as rathdoriunate, given that the parallel might
reveal the limits of such affinity and the specifiof political relativism. | will therefore
consciously run the risk here of pursuing the agalbeyond the point where Kelsen
leaves it, in order to better seize the peculesitf democracy as political relativism.

One might indeed argue that political relativisog,tinvolves the peril of relapse
into a sort of solipsism. In fact, Kelsen’s distina between natural and social or political
freedom points precisely to such a danger. Natuegldom, even if it constitutes the
deepest root of democracy within the human sodécg¥ely exhausts itself in the
solipsistic negation of society and politics — anelnce, also of democratic government.
It represents, in Kelsen’s words, an instinctiveagtion against [the] compulsion implied
in any kind of social reality, the protest agam$&breign will to which the own will should
submit, the resistance against order, against tieasiness of heteronomy; it is nature
itself which in the quest of freedom rebels agasuwstiety3°2 It is in the name of such
freedom that anarchists and political nihilistsénalways attacked democracy, as well as
every other form of social authority. Relativishaigcracy avoids such a peril, because it
rests not on a purely negative, natural freedontiwhebels against society, but on the
positive freedom which intends to create, in camatlon with other fellow citizens, a

certain social and political order. Social freedaherefore, «must assume the meaning

361|pid., p. 17 (emphasis added).

362|pid., p. 18. Almost literally translated from Kels&fgm Wesen und Wert der DemokraFst Ed., p.

4: «die Reaktion gegen den aus dem gesellschaftliZlustande flieRenden Zwang, der Protest gegen den
fremden Willen, dem sich der eigene beugen mul®rgdie Qual der Heteronomie. Es ist die Natur $elbs
die sich in der Forderung dereiheitgegen die Gesellschaft aufbaumt.»
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of a specific method of establishing social ordé¢m specific type of governmerits in
other words, of democratic government.

On the other hand, such conception of freedom igitipe and explicitly
intersubjective terms also avoids an alternativad gerhaps more dangerous,
manifestation of political solipsism. In truth, tha&tter might not just redound in a
nihilistic negation of social order. The inflatedgog the «exaggerated
egoconsciousnes®$, which understands itself, epistemologically, tge<only existent
reality», and politically, as the only conceivaldeimaker, might not just claim freedom
from coercion, but also aim to impose its law areality which, in the final analysis, is
conceived as a mere product of its own will. Mughthe same way as, in the theory of
knowledge, uncompromised solipsism reverts to gbjdical absolutism — also labelled
by Kelsen as «epistemological totalitarianisfi»-, in the theory of politics, it threatens
to turn into an overblown variant of autocracy ttbiéthe totalitariarEgocrat36®

If relativistic democracy, quite like a coherentteistic epistemology, is able to
circumvent the dangers of solipsism — chiefly tiglothe transformation of natural into
social freedom —, the same cannot be said regatdénghallenge of pluralism. Here the
analogy between the problems of knowledge and pogaahes its limits. Contrary to a
relativistic epistemology, political relativism qaot dispose of the assumption that there
may be as many political worlds — in the form oé tilmost diverse and perhaps even
incommensurable political ideals — as there aratigal subjects. In the realm of
democratic politics, there is no equivalent to4taavs of rational cognition» which could

provide a common ground of objectivity to the stylegof political persuasions. Politics

363 Kelsen, «Foundatiorsf Democracy», p. 19.
34 bid., p. 27.
365 |pid., p. 26.

366 To be sure, Kelsen did not use the tetgocrat which was coined by Aleksandr Solzhenitsyn as a
reference to Stalin in his highly influential intfieent of the Soviet systerfihe Gulag Archipelage first
published in the year of Kelsen's death (1973) d subsequently developed by the French philosopher
Claude Lefort in his critique of totalitarianismeés for instance, Claude Lefort, «Staline et |&rsétame»,

in Claude LefortL'Invention DémocratiqueParis, Fayard, 1994, pp. 107-127). Yet, the teomes very
close to the language of Kelsen, who, distinguighbetween autocratic and democratic types of
personality, posits that «[p]sychologically, pail absolutism corresponds to a type of exaggerated
egoconsciousness» (see above, fn. 364).

Moreover, in Kelsen's critical analysis of the Sstveystem, one can notice that the author charges
communism of falling into the dual trap of politicolipsism as | have been interpreting it heére,, of
embracing anarchism in theory and totalitarianisrpractice. A trap which, according to Kelsen, \@est
democracies have managed to dodge. See Hans K&leeRolitical Theory of Bolshevismerkeley and

Los Angeles, University of California Press, 1948,1-2.
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is mainly about volition, not cognition, and thenman will is determined by a variety of
heterogeneous and highly subjective factors whactmot be subsumed even to the lowest
common denominator. As Kelsen himself admits, 4tbhman mind is not completely
dominated by reasof®, and hence there is no universally shared, objedaiiterion
which could provide the basic guidelines for thenfation of the collective will of the
people. In politics, as well as in ethics, relayiviannot be reconciled with objectivity,
and pluralism must be fully acknowledged. In themsavay that axiological relativism
«asserts that there are several moral orders diffegent from one another, and that
consequently a choice must be made among tfénpolitical relativism posits the
existence of several disparate political views kool the individual might subscribe. For
all of its rationalistic character, marked by thanacy of the general norm (legislation)
over the individual act (administration), by thautnph of abstract and formal legality
over substantive justice, and so on, democracyataxtlude its irrationalist adversaries,
if it wishes to remain truly democratic. The consewce is simple and clear, even if it
might prove tragic: «not to force democracy upoosthwho prefer another form of
government, to remain aware in the struggle for'somevn political ideal that the
opponents, too, may be fighting for an idé&l»To remain true to itself, democracy
cannot avoid — instead, it must embrace — radichtiqgal pluralism.

Indeed, only a divinity could vertically cut thrau¢he immanent frame of human
politics in order to impose a hierarchy to the nmudte of political beliefs. Therefore,
Kelsen concludes the first section of his post-W&Mar 11 «<Foundations of Democracy»
with the same reference to Pilate’s plebiscite +ctvlihad seen Barabbas, the robber,
victorious over Jesus — that had marked the comeiusf the two interwar editions of

Vom Wesen und Wert der Demokratie

«For those who believe in the son of God and kihthe Jews as witness of the
absolute truth, this plebiscite is certainly a styargument against democracy.
And this argument we political scientists must atceBut only under one

condition: that we are as sure of our politicathrito be enforced, if necessary,

367 Kelsen, «Foundations of Democracy», p. 15.
368 |pid., p. 39, fn. 70.

369 bid.
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with blood and tears — that we are as sure ofroitin is was, of his truth, the son
of God.»7"°

7. Democracy as a «fatherless society»

The triumph, in Kelsen’s vision of democracy, ohranent relativistic pluralism
over whichever form of political salvation througghnscendence is sealed with another
analogy between politics and a different realmwhhn endeavor. Actually, as suggested
above in the discussion of Kelsen’s «God and tleeSt there is not only fruitful
communication between the problems of power anaviedge, but also between politics
and psychology, the empirical science of the humand. Indeed, «a typology of political
and philosophical doctrines must finally resulicharacterology$t. Accordingly, the
dichotomies of democracyersusautocracy, relativisnversusabsolutism are further
complemented with an opposition of two differenpeg of personality. To democratic
relativism corresponds the type of individual «wiakesire for freedom is modified by
his feeling of equality», thus «honor[ing] the ahaof thetu to be also an ego», whilst
autocratic absolutism relates to an «exaggeratedomgciousness» which is incapable
of «accepting equality as a social ideal» andsifiill to power cannot be realized, ends
up identifying with — and strictly obeying — autftgr®’2

But Kelsen’s recourse to a psychological discowlses not merely serve the
purpose of consubstantiating the democratic syrghadsfreedom and equality. It also
helps him conceive pluralist-relativistic democracyterms of the final element of the
trinity of the French Revolution: fraternity. Acabng to him, psychology and
psychoanalysis have shown that social authorityprimarily imagined as paternal
authority. This primeval experience of authoritgat in the way of the assertion of the

specifically democratic — fraternal — vision of th&cial order:

«Insofar as the father is the archetype of authdsitcause the original experience

of all authority, democracy is, according to itead a fatherless society. It is

370|bid., p. 39. See above, fn. 350.
71 1pid., p. 15.

372 |bid., pp. 26-27. See also Hans Kelsen, «Wissenscmaft Demokratie» Neue Ziircher Zeitung
February 23 1937, pp. 1-2.

144



intended to be a community of equals. Its princiigleco-ordination; its most
primitive form is a mother-right organization, whemen living together are

brothers, the sons of the same mottét.»

Yet, again, democratic fraternity did not enta@ #clipse of social authority, but
rather the idea that authority is not paternallpased from without. Instead, it is created
within, precisely by those who must submit to ierocracy might be a fatherless, but is
not an order-less or leaderless society. The fuedsh difference, if compared to
autocracy, is that that leadership is immanent, trexiscendent, to the community,
therefore being immediately responsible to it. Hogre leadership, whilst a natural
condition of an autocratic, paternal community, aje constitutes a problem for a
fraternal political organization. The democratieation of order and leadership has «a
paradoxical privilege (...), a doubtful advantage (@vgr autocracy»: «it may, by its own
specific methods (...), abolish itself$ Thus, the risk that brothers might revert toéash
and sons is simply ineradicable from democracyHArss Kelsen witnessed in interwar
continental Europe, not few were committed to testaration of — some form of —

paternal authority.

373 Kelsen, «Foundations of Democracy», p. 31.
374 |bid., p. 31.
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CHAPTER THREE

The Politico-Theological Challenge of Liberalism ad Modernity

Carl Schmitt

1. «The enemy of liberalism» — and what else?

Carl Schmitt’s relationship to liberalism and madsris more much transparent
and less nuanced than both Max Weber’'s and HarseKsl Whilst the ambivalence of
Weber’s thought, as | hope to have shown, ranges his narrative of modernity to his
liberal political options, and Kelsen, in spitel@ving been one of the last champions of
a modernity firmly believing in the unbreakable Hoof reason, science and progress,
nevertheless opposed, criticized or sought to mefeome of the central doctrines of
political liberalisn?’>, Carl Schmitt was a staunch, uncompromising — év@rmetimes
veiled — intellectual opponent both of the libgpalitical tradition, in particular, and of
secular modernity, in general. Schmitt’s oppositmtiberalism is a well-known, tightly
dissected topic in the secondary bibliograpffyAs a matter of fact, one commentator
branded him «The Enemy of Liberalist%in interwar Europe. Schmitt’s critique of
secular modernity, on the other hand, is a mordest#mean issue, to which most
interpreters have only more recently started pagling attention.

In this chapter, both dimensions of Schmitt’'s que&, which are of course
ultimately inseparable, will be addressed. Hidashe sure, a penetrating critique. It is

not without reason that especially his deconstomctioth of the intellectual foundations

375 Erhard Mock, «Hans Kelsens Verhaltnis zum Libsralis» RechtstheorieNo. 4, Special Issue, 1982,
p. 440, speaks of Kelsen‘'srtical imprisonment («ritisches Verhaftetsei) in the liberal political
tradition. For a more extensive and detailed aiglg$ this relationship, see Carlos-Miguel Herrera,
«Kelsen et le libéralisme», in Herrera (DiL.g droit, le politique pp. 37-68.

376 The titles of some of the most important volumes m@evealing enough: John P. McCormi€larl
Schmitt’s Critique of Liberalism: Against Politias TechnologyCambridge, Cambridge University Press,
1997; David Dyzenhaus (Edllaw as Politics: Carl Schmitt’s Critique of Libersin, Durham, Duke
University Press, 1998.

877 Mark Lilla, «The Enemy of Liberalismsfhe New York Review of Bopk®l. 44, No. 8, May 151997,
available on-line at  http://www.nybooks.com/articles/archives/1997/m&ytie-enemy-of-
liberalism/?insrc=to¢last accessed on January 30, 2014).
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and of the main political institutions of liberatisstill reverberates today amongst various
traditions of thought, be they conservative or-taffical, which take a critical stand
towards the liberal order. However, precisely beeanf the piercing nature of Schmitt’s
critique, and so as to avoid the danger of beiogastily persuaded by its sharpness, it
might prove fruitful to start the inquiry by seamty for a positive formulation of
Schmitt’s political thought. Just as no demolitidoy, itself, erects a new and better
building, astuteness and brilliance in an intellatbpposition do not necessarily translate
into clear political and theoretical alternativAad indeed, a significantly blurrier picture
emerges, if one chooses to focus on Schmitt’s bosof transcendence of the modern —
and secular — liberal political order. If the histal context of interwar Europe was
fundamentally marked by the crisis of legitimacyliberal-parliamentary democracy,
then it is surely of great interest, regarding ¢hago most categorically predicted and
desired the collapse of the liberal edifice, to abkut their alternative prospects. If the
foundations of parliamentarism had eroded andritejples become formalities devoid
of real political significance, as Schmitt arguasdie geistesgeschichtliche Lage des
heutigen Parlamentarismuthen what is next?®

Such guestion opens up a whole new dimension optoaty and ambiguity. If
no-one would seriously question Schmitt’s statusragenemy of liberalism», few would
agree on how to define him positively. Surely, éhisran immense array of possibilities,
and each of these could be sustained by summorartgcydar instances of his vast
bibliography and providing seemingly persuasive emaclusive quotations: Schmitt as
an exponent of political CatholicisSii, as a theorist of democracy with a substantive
conception of the people and its constituent péReas a nationalist fascinated by the
rise and by the promises of Italian fasci8inas the conservative advocate of a strong

presidential solution to the crisis of Weimar denacg®?? And these, in fact, are just

378 See SchmittDie geistesgeschichtliche Lage 7.
378 Carl SchmittRomischer Katholizismus und politische Fofifth Edition, Stuttgart, Klett-Cotta, 2008.

380 Here the source would be mainly, though not exetig, his constitutional law handbook: Schmitt,
Verfassungslehreespecially pp. 221-252.

38l See Carl Schmitt, «Die politische Theorie des Mgth in SchmittPositionen und Begriffeop. 11-21
(which, albeit under a different title — «Irratidistische Theorien unmittelbarer Gewaltanwendungpise
constitutes the last chapter of Schmilie geistesgeschichtliche Lagap. 77-90); Carl Schmitt, «Wesen
und Werden des faschistischen Staates», in Schiogttionen und Begriffeop. 124-130.

382 Schmitt, Der Huter der VerfassungCarl Schmitt,Legalitat und Legitimitgt Munich and Leipzig,
Duncker & Humblot, 1932.
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some of the available alternatives, namely the dhasmore saliently come up in his
Weimar writings3®® Is one of such alternatives more plausible artildehan the others,

in the sense that it could point to the core ofritts endeavor? If so, which one? Or
was Schmitt all of this in the course of little radhan a decade? And if so, how to account
for the bewildering shifts of orientation?

In what follows, inspired by Heinrich Meier’s readi of Schmitt in light of the
distinction between political theology and politiphilosophy®4, | argue that the key for
making sense of the puzzling plurality in the pesitranslations of Schmitt’s challenge
to liberalism lies in a substantive political vaitthe heart of his thought. In other words,
there is indeed an underlying consistency benéatisuperficial diversity of Schmittian
alternatives to liberalism, but such unifying comhen it comes to the formulation of a
political project in the late modern context, preveacapable of bearing fruit. The
structural unity, in fact, is a political theologgsed upon the fundamental belief in divine
truth as revealed by the holy scriptures of Charsty. Hence, Schmitt must be
understood essentially as a religious politicahkkr. A religion based upon revelation
seems, indeed, to crave for a political theologythe sense that it entails a distinction,
prone to have political consequences, between tlvbedbelieve in the divine revelation
of truth and those who do not, between those whay tiiie almighty God — and ultimate
Lawgiver — and those who rebel against Him. Schergtincept of the political, grounded
on the distinction between friend and enemy, buih&n almost exclusive focus on the
latter?®®, flows from the theological standpoint of truthraselation®®® The defense of
the political, of the decision to fundamentallytaiguish between friend and enemy — in
the last resort, between believer and non-believes Schmitt’s life-long battle. The

earthly paradise promised by liberalism and modgrmharked by security, toleration,

383 A look beyond his Weimar works would immediateliyegrise to more possible characterizations:
Schmitt as the Nazi «Theorist for the Reich» (Besklg Carl Schmitt: Theorist for the Reiglon the other
extreme, as the laudatory analyst of the emergehite modern partisan, in his informal war of stsince
against the forces of imperialism (Carl Schniitigorie des Partisaneiseventh Edition, Berlin, Duncker
& Humblot, 2010, a work which inspired European liéé®to discuss political theory with an ex-NaaB;
the self-styled last heir of the European legatlitran (Carl Schmitt,Die Lage der europaischen
Rechtswissenschaffubingen, Internationaler Universitats-VerlagsQp?

384 Heinrich Meier,Die Lehre Carl Schmitts: Vier Kapitel zur Untersitheng Politischer Theologie und
Politischer PhilosophigSecond Edition, Stuttgart and Weimar, J. B. MatZ2004.

385 On the inferiority of friendship as opposed to teatrality of enmity in Schmitt’s thought, sieéd., pp.
86-88.

386 One of Meier’'s chapters is tellingly entitled: «Ré&ation or Whoever is not with me is against me»
(«Offenbarung oder Wer nicht mit mir ist, der igter mich»). Seébid., p. 107.
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«neutralizations and depoliticizatiori8%— his life-long enemy. Such purely negative
stance, however, precludes him, as | will try tondastrate, from sustaining a coherent
political orientation alternative to liberalism. &pt for atheist Marxisff® every breach
in the late modern liberal building — and there evaot few of them in the turbulent
interwar years —, every political discourse thdkedafor urgent, ultimate decisions and
for an uncompromised departure from the «age afrage®®® was eagerly taken up by
Schmitt — just to be abandoned as soon as a momeiging variety surfaced, or if the
circumstances deemed appropriate. There is viytnalldoctrine promising to overcome
the failings and shortcomings of liberalism thahdt reflected, at one point or another,
in Schmitt’s interwar writings. Still, none of thepoints directly and unambiguously to
the heart of his religiously determined politicabtight. For that theological core, as |
will argue, ends up suffocating the political artbming a politically empty spaé¥’.

My approach is threefold. Firstly, | go through theious layers and sources of
Schmitt’s refusal of liberalism and secular modgrnirying to grasp its underlying
coherence. | start with Schmitt's early aesthewjection of Western capitalist
civilization, move then to the systematic critiquiethe liberal-parliamentary State that
the author undertook in his legal theory, befofersd incursion into his opposition to
liberalism as an ungodly denial of the political.

In a second moment, | will consider the bafflingface of the multiple languages
of political opposition to the late modern libemabler that Schmitt, at one stage or the
other, was keen to endorse. Two specific instandksleserve special attention. On the
one hand, | will explore the author’s fascinatiorthwitalian fascism and its mythical
vision of the nation, so as to assess his appprerimity to vitalist streams of social and
political thought. On the other hand, | will focos his advocacy of a — supposedly

constitutional — authoritarian solution to the finasis of Weimar democracy in the early

387 Carl Schmitt, «Das Zeitalter der Neutralisierunged Entpolitisierungen», in Carl SchmPpsitionen
und Begriffe pp. 138-150.

388 Which Schmitt, because of its rationalism and reifie outlook as well as its appropriation and
reinterpretation of the universalist concept of lamity, interprets as a derivative of liberalism.

389 Carl Schmitt,Theodor Daublers ,Nordlicht‘: Drei Studien Uber diElemente, den Geist und die
Aktualitat des WerkedMiinchen, Georg Miiller, 1916, p. 62: «das Zeitatter Sekuritat». Interestingly
enough, this is precisely the term — though resdifiy a bracketed «for some» — which Jan-Wernele¥)ul
in his overview of twentieth-century political thght, uses to refer to the social and political eghof the
second half of the nineteenth century. See Mulentesting Democrac¢y. 9.

3% By following this line of reasoning, one is of g¢ea assuming that the author’s thought should be
predominantly derived from hiBolitische Theologi@nd from Carl SchmitDer Begriff des Politischen
Third Edition, Hamburg, Hanseatische Verlagsanst&i83.
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1930s. This last instance is particularly interggtior our purposes, since it presents
Schmitt as an engaged constitutional lawyer at wwHo, much like Weber and Kelsen
in the earliest steps of the postwar German andridnsepublics, was trying to meet the
critical demands of the hour. Like Weber and unlikelsen, Schmitt labored the
distinction between mere State legality and eféecpolitical legitimacy, and came to
place his hopes on the plebiscitary authority ef hiead of State, thiReichsprasident
whom he viewed as the ultimate guardian of the Gorisn 3°! Yet, whereas for Weber,
as | have argued, the 1917-1919 episode illuminhgegmnermost tensions of his political
thought, in Schmitt’'s case the answer to the 19B8B1crisis constitutes simply one of
many abortive outbursts pointing towards a supsise®f modern liberal politics.
Finally, I dive into the religious depths of Schisithought. Drawing on Heinrich
Meier and on my own reading of t®ncept of the Politicall will try to elucidate the
link between politics and theology in Schmitt’s tight, arguing that the primacy of the
latter leads merely to an unqualified affirmatidnstrong political authority. Schmitt’s
thought might easily merge with the most diverseeti@s of authoritarianism, but it is
doubtful that it can serve as a useful basis fogiaterpretation of modern — meaning:

liberal and secular — democracy.

2. The layers of Schmitt’s reaction against liberalismand modernity

2.1. Aesthetic repudiation

There are certainly many sources to Carl Schna#ttegorical rejection of liberal
modernity. Yet a short biographical sketch of th&har’s social background provides an
interesting point of departure. Indeed, in starktcast to both Max Weber and Hans
Kelsen, Schmitt appears as a representative ofrtimat part of Germany — a silent
majority, so to speak, since most Germans, wedl the twentieth century, still lived
either in the countryside or in small provinciaivtts — which was markedly suspicious
of the big city and its unrelenting rise. Webergsenough, was a member of the dominant
urban classes, born into tBerliner Protestant political and intellectual elite of oatl

liberalism. Kelsen’s Jewish origins were to provelgematic, but in the last decades of

391 Carl Schmitt,Der Huter der Verfassundt is, of coursethis Carl Schmitt, not primarily the political
theologian, that Wolfgang Mommsen has in mind wheiposits a continuity between Weber and Schmitt.
See below, p. 184, fn. 483.
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Imperial Austria one can accurately view him aggponent of the assimilated Viennese
cultural elite. Schmitt, on the other hand, borntle small Westphalian town of
Plettenberg, descended from petty bourgeois Cathpdrents. He was, thus, in his
formative years, if not a complete outsider, asi¢he self-aware member of a minority,
in a mostly ProtestarKaiserreichwhere the consequences of #gturkampfagainst
the Catholic Church were still felt. In fact, oneush bear in mind that the mainstream
political currents of both conservatism and libisral in Wilhelmine Germany were
Protestant, whilst the Catholics were independentiynd, to a large extent, defensively
— organized in the Centre Party. Moreover, the Ipsipgically demanding condition of
being a gifted student from the province pursuingeademic career in the cosmopolitan
urban centers of the GermReichmight have contributed to a deeply ingrained wadtt

of distrust towards the predominant values of modeational, secular and capitalist
society>%?

As, however, such values were themselves in a pnof@risis at the turn of the
century, the young Schmitt, after leaving rural ¥ghalia, eagerly took part in the mood
of artistic and aesthetic questioning and contestathich was flourishing throughout
the more culturally active European cities. Theoamter with the expressionist poet
Theodor Daubler seems to have left deep marks916,1Schmitt published an essay on
Daubler’s colossal epic poeas Nordlicht which was unrestrained in its enthusiasm.
Schmitt celebrated Daubler as having done notteag than taken the German language
to aesthetic completion, to the heights of its egpive and symbolic powers, beyond the
sort of naturalistic degeneration which he dectfédtrespective of the value of Schmitt’s
observations as literary criticism, for our purposeis pertinent to inquire what they
reveal and possibly anticipate about Schmitt hifaetl his political thought. In that
sense, insights can be drawn especially from tbe dé his threeNordlicht studies,
concerning the contemporary relevance of Daublesep

In a moment where Europe stood on the verge of-temdration», Daubler’s

poetry appeared as the opposite pole to «[t]hisvalgieh has called itself capitalist,

392 For more biographical details, see Paul No&z] Schmitt — Eine Biographiderlin and Frankfurt,
Propylaen, 1993. On the inner struggles of the go@thmitt, see Michael Dylan Rogers, «The
Development of Carl Schmitt's Political Thought ohgr the First World War»Modern Intellectual
History, First View Article, 6, 2015, pp. 1-27, which enggiizes the dissonance between the content of
Schmitt’s personal diary entries and the claimseriachis war-time legal articles.

393 See SchmittTheodor Daublers ,Nordlicht{ pp. 42-43.
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mechanistic, relativistic, the age of exchangehnetogy, and organisatiof®. Here,
Schmitt seems to come close to the language ofegnxlirected against modern
rationalism that permeated the discourse of mamyadérthe-century intellectuals — Otto
von Gierke and Ferdinand Tonnies, to name but twehe sought to formulate an
alternative, supposedly organisocial theory, rehabilitating medieval ideas and
institutions. Unlike the latter, though, Schmittedonot oppose the mechanical to the
natural or the organic. Much like Weber, in a wiayt with an explicitly critical instead
of a mostly analytic outlook, Schmitt focuses omdlenial of the supernatural: the modern
condition «allows neither secrets nor exuberandbe$oul®. Indeed, for Schmitt, too,
the modern world appears as a truly disenchantetdwBut Schmitt’s point is not to
diagnose such condition as an irreversible statdfairs, and come to grips with it. Quite
on the contrary, he furiously denounces this reigoure human immanence and exposes
it as an inversion of the divine, transcendent orgewhat is probably the most revealing
passage of thBlordlicht interpretation, with the elements of his later podil theology
already fermenting, Schmitt’s verdict about the ermdage and its men emerges in all

clarity:

«They want heaven on earth, heaven as the restladé and industry, which
should effectively exist here on earth, in Berlayris or New York, a heaven with
bathing facilities, automobiles and club chairs,osd holy book would be the
timetable. They do not want a God of love and meHawving “made” so many
astounding things, why should they not “make” aveedy tower on earth. The
ultimate and most important things had already lss®unlarized. Law turned into
power, fidelity into predictability, truth into gerally recognized accuracy, beauty
into good taste, Christianity into a pacifist orgation. A pervasive reversal and
falsification of values dominated the souls. A sgubly differentiated
discrimination between usefulness and harmfulnessk tthe place of the

distinction between good and evif$

3% |bid., p. 59: «die europaische Welt sich selbst zexdhsi (...). Dies Zeitalter hat sich selbst als das
kapitalistische, mechanistische, relativistischediehnet, als das Zeitalter des Verkehrs, der Tikcher
Organisation.»

39 |bid., p. 60: «keine Geheimnisse und keinen Uberschwlangeele gelten [aRt».

3% |pid., pp. 60-61: «Sie wollen den Himmel auf der Erden Himmel als Ergebnis von Handel und
Industrie, der tatsachlich hier auf der Erde liegelh, in Berlin, Paris oder New York, einen Himnmeit
Badeeinrichtungen, Automobilen und Klubsesselnseedeiliges Buch der Fahrplan wére. Sie wollen
keinen Gott der Liebe und Gnade, sie hatten soBrhunliches ,gemacht”, warum sollten sie nioém d
Turmbau eines irdischen Himmels ,machen”. Die wig$ten und letzten Dinge waren ja schon
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Except for a possible, minor outlier — the dichoyoai law and power, which
would commonly fit into a modern liberal worldvié¥ —, one can diagnose in these
strong words the crystallization of a robust reg@ctof modernity from an explicitly
religious perspective. The various components ofleno civilization — economics
(«trade and industry»), material well-being («a Vesa with bathing facilities,
automobiles and club chairs»), culture («good Jasteorality («usefulness and
harmfulness» as exponents of a utilitarian, consetglist ethical outlook), science
(unlimited belief in technology, deemed capabléméking” «heaven on earth») — all
stand under trial, exposed as parts of a total rée of God’s rightful order.
Secularization is, as such, conceived as a praxfedsgeneration. And the «distinction
between good and evil», even if still phrased irahterms, anticipates the specifically
political distinction between friend and eneffy.

The modern age is seen as nothing less than thie afdhe Antichrist, whose
«mysterious power lies in the imitation of Gtk An imitation that «substitutes an
intelligent foresight and orderliness for Providencthat «“makes” Providence as if it
were any given institutiot®. In 1916, nevertheless, one can still find comptias for
the sway of such a godless age in the realm dhetstchievement. In Daubler’s poetry,
«[tlhe spirit triumphs over doubt; the last negatiproduces the overcoming of all
relativity: transcendencé3. By contrast, three years later, such merely aéisthorizon

sékularisiert. Das Recht war zur Macht gewordemu@rzur Berechenbarkeit, Wahrheit zur allgemein
anerkannten Richtigkeit, Schonheit zum guten Gesachmdas Christentum zu einer pazifistischen
Organisation. Eine allgemeine Vertauschung undchilsg der Werte beherrschte die Seelen. An digeStel
der Unterscheidung von gut und bése trat eine sudbiiferenzierte Nitzlichkeit und Schadlichkeit.»

397 And yet, one could argue that the tradition ofitpmall rationalism from which liberalism ultimately
stems, dating back to Spinoza and Hobbes, mighttiean equation of right and might, law and power.
On the other hand, Schmitt could also be referrinthe de-sanctification of law undertaken by thgal
positivists, which exposed power in its raw nakesdres the foundation of society.

398 Meier, Die Lehre Carl Schmittpp. 14-15 and p. 27, points out that, in spit&dfimitt’s insistence on
a strict separation between morality and politisach of his thought, and possibly even «the proatam
of the “purely political”», is fueled by an acutdbit sense of moral indignation, and by the netgs$ an
ultimate moral decision amidst the contradictidret imark the human existence.

399 Schmitt, Theodor Daublers ,Nordlichty p. 62: «Seine geheimnisvolle Macht liegt in decNahmung
Gottes».

400 |pid.: «Die Menschen, die sich von ihm [dem Antichrigtlischen lassen, sehen nur den fabelhaften
Effekt; die Natur scheint Gberwunden, das Zeital@r Sekuritat bricht an; fir alles ist gesorgtedkluge
Voraussicht und PlanmaRigkeit ersetzt die Vorsehutig Vorsehung ,macht* er, wie irgendeine
Institution.»

401|pid., p. 70: «<Der Geist besiegt den Zweifel; die kefdegation ergibt die Uberwindung aller Relativitét
die Transzendenz.»
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is found lacking. Schmitt’s critique of politicabmanticism is directed just as much at
the latter’'s fundamental indecision, which, mirngribourgeois society in general, turns
everything into an interesting, but endless, cosaton, as it is at the insufficiencies of

pure aestheticism:

«Neither religious nor moral nor political decissprmor scientific terms are

possible in the field of the purely aesthetté?»

The pathway was, thus, open for the revelatiorhefgolitical thinker — and for

his affirmation of the decisiveness of the politica

2.2.Critique of the liberal-parliamentary State: indgkicontradictions

The turn away from the purely aesthetic was alpooessional choice. In spite
of some negligible experimetd Schmitt did not become an artist or a literanyiccr
Instead, he pursued an academic career in the égartinents of German universities.
But the enemy, as one could see, had already bearyddentified. And he would now
be dissected and attacked in its legal-instituliggaaments,i. e. those of the liberal-
parliamentary State.

In this regard, Schmitt's methodological approacicharacterized by the search
for ineradicable contradictions, inexorably apptiag a point of implosiotf*, between
the principles which supposedly constituted thd sbthe liberal State and their actual
subversion in political reality. The line of reaganis rather simple: Having been erected
upon the substructures of certain theoretical pgeminow that such foundations became
increasingly at odds with the realities of polititée, the liberal institutional edifice, by
necessity, had to crumble.

402 Carl Schmitt,Politische RomantikSixt Edition, Berlin, Duncker & Humblot, 1998, p7: «Weder
religiose, noch moralische, noch politische Entshimegen, noch wissenschatftliche Begriffe sind im
Bereich des Nur-Asthetischen mdglich.» See alsor@tPolitische Theologiep. 40.

408 Carl Schmitt (published under the expressionipseudonym ,Johannes Negelius, mox Doctor®),
SchattenrisselLeipzig, Skiamacheten-Verlag, 1913; Carl SchmiBje Buribunken», ilsummaVol. 1,
1917/18, pp. 89-106. The former a series of pdstrahe latter a metaphorical anecdote. Both with a
satirical purpose, targeted at German progressives.

404The argument of historical necessity was, of ceunst an exclusive of Marxists.
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For Schmitt, liberal parliamentarism, as a mixearf@f government resting upon
a particular combination of the core political @iples of identity and representation,
stands somewhere in between the negation of marakolutism (pure representation)
and the unhampered acceptance of popular soveygjguate identity)° Such fragile
position is revealed quite clearly by the ambiguaityhe principle of election. In contrast
to the divine right monarchies, the fact that @ements are elected bodies appears to
stress their democratic dimension, in the sengeittlestablishes a link between those
who govern and those who are governed, pointindpegorimacy of the latter over the
former. On the other hand, however, the princidlelection also has an aristocratic
dimension, since the purpose of an election ietecs the best, to place those who are
electedabovethe elector$® The representative element of liberal parliamésnar
according to Schmitt, dwells precisely in this &tsatic understanding of the principle
of election.

However, as Schmitt sees it, since the revolutypnaave of 1848 such
aristocratic, representative dimension of liberallipmentarism was challenged by the
advance of the democratic principle of identityfidém its inception, liberalism had been
marked by a distinctively negative conception ef 8tate’s prerogatives, which stemmed
from its historical mission of limiting and moderag the power of monarchic
governments, now that the monarchy had practieahished as a strong antagonist, the
insufficiencies of such political horizon turned twbe quite evident. As regimes became
increasingly parliamentarized, the elected asse&wmbdiould hardly continue to be
conceived as mere bulwarks against the abusesedfitiy’'s government. They were
exposed to being democratically denounced as msints of the domination of the many
by the few.

To such charges, Schmitt argues, liberals replieth ihe concept of a
«sovereignty of justice and reas6My in order to restore the legitimacy of the
representative chambers. Parliamentarism was, twsieived as a method of rule
capable of deriving legislation from the univerpehciples of justice and reason. How
were these to be approximated in practice? Thrabghspecifically parliamentary

procedures of public discussion between the inddgrtirepresentatives of the nation as

405 See Carl Schmitl/erfassungslehreop. 216-219.
406 Segbid., p. 239.
497 |bid., p. 201: «Souveranitat der Gerechtigkeit und \aft.
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a whole. Indeed, publicity, discussion and indejeicd were the fundamental tenets of
liberal-parliamentary government. In this sensdylipudiscussiongontra Kelsen, was
not reducible to a process of negotiation and comgse between diverging interests.

More than that, in Schmitt's words:

«Discussion means an exchange of views dominatethdypurpose of either
convincing the opponent, through rational argumerit,a certain truth and

correctness or letting oneself be convinced bytantd correctness®

Hence, public discussion has an epistemologicahreahich, in Schmitt's view,
defines liberalism as a «metaphysical syst€fhif the exchange of rational arguments
is understood as the appropriate method of bringintight «truth and correctness»,
liberal parliamentarism finds itself clearly with@nrationalist outlook. However, it is not
a monistic, absolute rationalism, such as that faehich Hobbes’s and Rousseau’s
theories of the State derived. Rather differenbiye is in the presence of a «relative
rationalism» in which the emphasis is placed mareghe procedural dynamics — the
competition between rival opinions — than on thegtual result. The latter is better
understood as a contingent and temporary «correstsubject to change in the never-
ending dialectics of discussion, than as a categb«truth». To Carl Schmitt, «relative
rationalism« constitutes the «metaphysical» fouodatf liberalism. It has its political-
institutional manifestation in parliamentarism, i8hiin economics, it is most notably
expressed by Adam Smith’s concept of the invisitdad of the market: out of the free
competition between rational opinions and mateinérests arise, respectively, the
closest approximation to truth and justice andntiaimum attainable prosperit}?

The key objective for liberals is, therefore, tseare the triumph of law over
power. What stems from the liberal system is neihgarticular will nor a personal order,
but rather abstract and general law approximatimdp and justice. In this regard, one is
still in the presence of a form of rationalism, nelativism. The multitude of opinions is

dialogically led to the unity of thRechtsstad abstract law. There is and there must be

408 Schmitt,Die geistesgeschichtliche Lage 9: «Diskussion bedeutet einen Meinungsaushawasr von
dem Zweck beherrscht ist, den Gegner mit rationAlggumenten von einer Wahrheit und Richtigkeit zu
Uberzeugen oder sich von der Wahrheit und Richitigheerzeugen zu lassen.»

4991bid., p. 45: «Es ist notwendig, den Liberalismus alsdequentes, umfassendes, metaphysisches System
zu sehen.»

410 |pid., pp. 45-46.
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a general predisposition to eventually overcomagtsement and attain consensus, to
dialectically discover the common good. The compgetiational opinions are not and
must not be irreconcilable or wholly incommensuegtlitical positiong!!

Now, and here Schmitt's diagnosis — though notekieacted consequences —
does not differ significantly from Weber's and Katss, had not the development of
modern mass democracy already replaced that kinidberal dissent leaning towards
consensus by a clearly sharper sense of divergandeconflict? Instead of holding
rational opinions to be submitted to discussiod,rdit the modern mass political parties
express deep social, economic and religious clemsvagd relate to each other, not as
different views on a common enterprise, but aslaimg power blocs? Negotiation and
ad hoccompromises had indeed taken the place of dismussid substantive consensus.
The dialectical procedures of publicity and discus$etween supposedly independent
representatives of the nation as whole, so wrotemst in the preface to the second
edition ofDie geistesgeschichtliche Laded become formalities devoid of real political
significance*!? The survival of parliamentarism could, for surs, chmitt admits,
continue to rest artificially on reasons of purpediency, or upon the highly questionable
absence of alternatives presupposed by those vemsseer to the crisis was asking back:
«Parliamentarianism, what elsé® However, for the German legal scholar, the
contradiction between the fundamental principledileéral parliamentarism and the
development of modern mass democratic politics lvedls undeniable and unsolvable —

and the dying whisper of the libelRechtsstaatvould sound sooner than later.

2.3.Politico-theological foundations: liberalism ane tthenial of the political

The emphasis on the tension between liberal paglanism and democracy,
between the core principles of the former and tttaa historical development of the
latter, must however be complemented by anothere mpmfound source of opposition
to liberalism and secular modernity. The pictuheistfar, portrays the evolution from an
early aesthetic repudiation of modern civilizatiora penetrating critical analysis of the

liberal State. Still, it would certainly be inadede, if not entirely misguided, to view

411 Segibid., pp. 50-63.
412 Sedbid., pp. 10-11.
431pid., p. 7.
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Schmitt simply as the cool diagnostician of thetcadfictions of liberal democracy. To
be sure, the soberness and the sharp lucidity sf afitiis writings on issues of immediate
legal and political relevance may compel us to feunh judgement. But so one would
run the risk of either ignoring or underestimatthg more subterranean streams of his
thought.

In fact, another layer of Schmitt’s challenge towar modernity and its liberal
politics emerges as soon as, instead of approad¢himgprimarily as an engaged legal
scholar taking part in the most urgent politicahttoversies of his time, one chooses to
focus on his broader interpretation of legal-poditiideas and concepts. By doing so, the
critique of the liberal-parliamentary State willpggar under a new light, and the kernel of
Schmitt’s opposition to the modern liberal orderyrba more accurately approximated.

In 1922, Carl Schmitt published a short book oncitrecept of sovereignty which
was significantly entitledPolitical Theology Its four chapters are conceived as a
sociology of that most crucial legal and politicdncept'!* The reader of the first
chapter, still unaware of where the argument widlrgually lead him to, has good reasons
to be puzzled by the choice of the title. Except dobrief appearance of God, the
transcendent sovereign, as opposed to the peopleed as the purely immanent subject
of sovereignt§!®, and for the — though rather important — finahtigin of «a protestant
theologian» (Kierkegaard) on the primacy of theeption over the universaP there
does not seem to be that much theology involvedhm discussion. Indeed, one
commentator even argues that the work «opens whitit seems almost to be iaternal
critique of liberal legalism%$’ (emphasis added). But that is, of course, onlynaesvhat

deceptive appearance, suggested by Schmitt’s catnggdy moderate — in contrast with

4145ee SchmitPolitische Theologig. 47, where the author explicitly views his ean® as a contribution
to the «sociology of legal concepts» («Soziologigstischer Begriffe»). However, as one will shpsgee,

it is much more a historical interpretation of thrggins and the development of the concept of sEigety,
and a theoretical discussion of its ultimate megnthan a sociology in today’s commonly accepted
understanding of the term.

415 |bid., pp. 16-17: «Ob nur Gott souveran ist, das ha#jenige, der in der irdischen Wirklichkeit

widerspruchslos als sein Vertreter handelt, oderkadéser oder der Landesherr oder das Volk, daSthei
diejenigen, die sich widerspruchslos mit dem Valkritifizieren durfen, immer ist die Frage auf das
Subjekt der Souveranitat gerichtet, das heil3t dieveéndung des Begriffes auf einen konkreten
Tatbestand.»

416 |bid., p. 21.

417 Robert Howse, «From Legitimacy to Dictatorshimd 8ack Again: Leo Strauss’s Critique of the Anti-
Liberalism of Carl Schmitt», in Dyzenhaus (Ed.Aw as Politicsp. 60. Howse’s interpretation Bblitical
TheologyandThe Concept of the Politicgbp. 60-69) differs in several respects from the daveloped in
the present chapter, but he, too, emphasizes thaistic character of Schmitt’'s decisionism» ()6
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the polemical language of the following chapterscholarly discourse. His point, after
all, seems to be merely the correction of standsmdy modern conceptions of
sovereignty as the ultimate, indivisible and unekgrle source of political authority. In
order to propose a more precise definition, Schshitts the attention from the question
what is sovereignty® the more immediat@ho holds sovereign pow&rWhereas the
former pertains to a rather speculative, abstraetnt, the latter can be definitely
answered by political reality. The answer, howewglt,never be transparent in ordinary
constitutional politics, as normativists like Ketsdf they cared to descend the ladder of
abstraction for the sake of empirical precisionuligprobably expect. Politics as usual
does not reveakho has the last word, because no last word is neatied social and
political relations unroll, without attrition, acabng to the existing norms. In
contradistinction, light is shed upon the subjécavereignty once normality is disturbed
by the unforeseen emergence of the extraordinaagd-by the state of emergency or
exception it gives rise to. Contrary to Weber, wdomceived State sovereignty as the
monopoly of the legitimate use of the means of gayviolence, Schmitt understands it
as the monopoly of decision on the excepfi§rThe decision on the exception, which
reveals the true sovereign, has two consecutivgpoaents. Firstly, the sovereign decides
on the very existence of a state of exception; emiosntly, he must also decide what to
do, which exceptional measures to adopt, in orl@vercome it!° The significance of
the state of exception, Schmitt argues as thanesg¢asingly acquires more radical, anti-
legalist tones, is that it affirms the decisionadjm of all political and legal order. Indeed,
it points to that primordial, supposedly unboundgstision which sustains the very
possibility of stable rules and norms. The normrmtary to what positivist jurisprudence

seems to assume, does not produce and explainiRagher, it is the product of a decision

418 For the Schmittian definition of sovereignty asidsn on the exception, see of course the notsriou
inaugural sentence dPolitische Theologiep. 13: «Souverdn ist, wer Uber den Ausnahmezdstan
entscheidet.» («Sovereign is he who decides ost#te of exception.»)

For the contrast with Weber’s definition of Stadeareignty, quite explicit even if Weber is not rtiened,
seeibid., p. 19: «Darin liegt das Wesen der staatlichenv8dinitat, die also richtigerweiggcht als
Zwangs- oder Herrschaftsmonopsebndern als Entscheidungsmonopol juristisch Zinideen ist (...).»
(«Therein lies the essence of State sovereigntichwifrom a legal point of view, one should corhgct
definenot as monopoly of coercion or dominatidmit as a monopoly of decision (...).» (Emphasisadd

419 Seeibid., p. 14. McCormick has persuasively argued thatctheflation of the two components of
exceptional decisionism ifPolitical Theologymarks Schmitt's departure from the Ancient Roman
republican concept of commissarial dictatorshipiciwihe had endorsed in a previous wdble( Dikatur,
1921), to a much more radical, and potentially sfarmative and revolutionary, notion of sovereign
dictatorship. See John P. McCormick, «The DilemmwfaBictatorship: Carl Schmitt and Constitutional
Emergency Powers», in Dyzenhaus (Edal as Politicsesp. pp. 218-230.
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and ultimately explained by the exception to itsnovalidity. The exception, in fact, is
both chronologically and logically prior to the narsince it provides its grounds and sets
its limits. As Schmitt puts it, before inviting Kieegaard to speak on his behalf:

«Especially a philosophy of concrete life cannahafaw from the exception and
the extreme case, but must be to the highest dagerested in it. The exception
can be more important to it than the rule, notadwet romantic lust for the irony of
paradox, but with all the seriousness of an indiggit goes deeper than the obvious
generalizations stemming from what averagely anpgeatedly occurs. The
exception is more interesting than the normal ciBe.norm proves nothing, the
exception proves everything: not only does it aonfthe rule, but the rule itself
can only derive its existence from the exceptiarthke exception the power of real

life breaks through the crust of a mechanism rfgidiby repetition.$°

The conceptual pair of decision and exception agpeahave, for Schmitt, the
same original instituting force as charisma had \féeber. Indeed, the concepts of
decision, exception and charisma all refer to amaexdinary disruption of the normal
continuity of rule. However, there is an importdifterence, which radicalizes Schmitt’s
notion of sovereignty, in a sort of foundationahse, far beyond Weber’'s concept of
charisma. Whereas, for Weber, charismatic authdhtyugh revolutionary in its purest
understanding, is necessarily exercised with refareto a set of shared cultural
representations and values, and charismatic seaggfer to the fight for hegemony over
such symbolic realm from which political legitimacyst be derived, Schmitt’s decision
on the exception is oblivious of social and cultwantext. In a way, for Schmitt, the
primordial decision appears to be prior to — andsgay constitutive of — culture itself.
According to him, the sovereign decision is not ehethe political expression of the
triumph of one ethos over its competitors, of thgaosition of a new hegemonic,
comprehensive worldview. More fundamentally, & isrecondition odll order. It creates

order in the first place, out of anarchy, out qfaditical, but also presumably cultural and

420 Schmitt, Politische Theologiep. 21: «Gerade eine Philosophie des konkreteehsblarf sich vor der
Ausnahme und vor dem extremen Falle nicht zuriitlezie sondern muR3 sich im héchsten Mafie fur ihn
interessieren. lhr kann die Ausnahme wichtiger aésrdie Regel, nicht aus einer romantischen Iréiinie
das Paradoxe, sondern mit dem ganzen Ernst einsichi, die tiefer geht als die klaren Generalisan
des durchschnittlich sich Wiederholenden. Die Absma ist interessanter als der Normalfall. Das Néema
beweist nichts, die Ausnahme beweist alles; sigbigsnicht nur die Regel, die Regel lebt Uberhawy
von der Ausnahme. In der Ausnahme durchbricht digftkdes wirklichen Lebens die Kruste einer in
Wiederholung erstarrten Mechanik.»

160



civilizational, void. For, in Schmitt's own wordg{tlhere is no norm that would be
applicable to chaos». Thus, in the first instar@enormal situation mubkecreated and
sovereign is the one who definitely decides wheth normal situation actually
exists®¥#?! (emphasis added). Hence, whilst Weber's conceghafisma contained the
duality — and the tension — between an eminentlggral and a primarily collective
version, Schmitt’s concept of sovereignty bearssnoh tension: it is unequivocally
personal. A decisonist theory of sovereignty isnbgessity, personalistic. The sovereign,
if not a natural person, must be thought of as saothropomorphizetf? Despite such
crucial dissimilarities, there is still another pbiof convergence between Schmittian
sovereignty and Weberian charisma, which residesaropenness of both conceptions
to the transcendent. Even if de-theologized by Wétrethe sake of both comparative
historical world-civilizational and modern politicanalysis, the concept of charisma has
religious roots which, in the last resort, cannetigmored. Even if still phrased, in the
first chapter ofPolitical Theology in a conceptual discussion that could be reaHimvit
the strict disciplinary boundaries of agnosticlegal theory, Schmitt's glance at the
transcendent is unmistakable when he gives Kiedkelgae word: «There are exceptions.
If one cannot explain them, then neither can ompagx the universal33®,

Schmitt’s definition of sovereignty leaves, thuse door open to transcendence.
But it is not yet in the second chapterRiflitical Theologythat he fully invites such
dimension in. Before that moment comes, and paviagvay to it, the author develops a
legal methodological discussion aimed at assehlia@wn decisionist approach against
neo-Kantian normativism — the main target beingairse Hans Kelsen, the greatest
enemy, as | hope to have shown above, of a jurisgpree tainted by theology. According
to Schmitt, Kelsen’s legal theory, based upon &erpmetation of the Kantian distinction
between is and ought as a strict disjunction ofadogy and jurisprudence, cannot grasp

the «fundamental problem of the concept of sovetgig which is precisely «the

421|pid., p. 19: «Es gibt keine Norm, die auf ein Chaaoserdbar ware. (...) Es muR eine normale Situation
geschaffen werdenind souveran ist derjenige, der definitiv daridrgscheidet, ob dieser normale Zustand
wirklich herrscht.»

422 This will become particularly evident in the sedochapter ofPolitical Theology in Schmitt’s
discussion of Hobbes’s. Sdéleid., pp. 39-40. Kelsen, of course, would immediatelgntify here the
problematic issue of personifications turning ihggostatizations.

423 Sgren Kierkegaard, «Repetition», in Sgren KierkedjdRepetitionand Philosophical CrumhsOxford
and New York, Oxford University Press, 2009, p. @8oted by Schmitolitical Theology p. 21: «[e]s
gibt Ausnahmen. Kann man sie nicht erklaren, sskaan auch das Allgemeine nicht erklaren.»
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combination of legal and factual highest poviét»The interpenetration of the normative
and the empirical is something that Kelsenian Ipgaitivism can neither understand nor
admit. The latter’s strict focus on the purely native aspect of the law, uninfected by
the convolutions of the empirical world, may allavio proclaim the abstract epistemic
unity of the legal system, but that has, for Schnmibthing to do with real legal and
political unity. As Schmitt sees it, thus, it isstboncreteness of the idea of sovereignty,
its merging «of legal and factual» that leads Kelkserefuse it; a refusal which the author
of Political Theologyinterprets as «the old liberal negation of a Stiad transcends the
law» and which also meant, according to him, arolaibs disregard for «the actual
problem of the realization of the laf#* Schmitt's point here is that a moment of
decision, emanating from a flesh-and-bone decisi@aker and ultimately underivable
strictly from the content of the corresponding edégal norm, is required for the law to
actually exist. Thomas Hobbes is viewed as thesidagpresentative of such a type of
both decisionist and personalist legal reasoning,a the few moderns who was able to
understand, despite being a forerunner of a highistract and mathematized natural
science, that «for the reality of legal life, it tieis who decides$s’.

However, for Schmitt, the concreteness of the cphoé sovereignty does not
merely require us to acknowledge the dimensionassgnal command that positivist
jurisprudence sought to dispel from legal scieNdee concrete instance of sovereign

424 schmitt,Politische Theologigp. 26: «Die Verbindung von faktisch und rechtligichster Macht ist das
Grundproblem des Souveréanitatsbegriffes.»

425 |bid., p. 29: «Kelsen lost das Problem des Souverabégtsfs dadurch, daB er es negiert. Der Schluf
seiner Deduktionen ist: ,Der Souveranitatsbegrifu@mradikal verdrangt werden“ (Problem der
Souveranitat, S. 320). In der Sache ist das didibkrale Negierung des Staates gegentber demnt Rath
die Ignorierung des selbstandigen Problems dertRestwirklichung.»

The charge of abstract legalist alienation from-thmore or less brutal — empirical realities of tae,
which Schmitt directs at Kelsen, is however famirbeing uncontroversial. It surely cannot, as lehav
shown in the previous chapter, be arbitrarily edtzhfrom legal theory in a strict sense to Kelsespdal
and political thought considered as a whole. Ingdeeen in front of an audience of academic jurisedsen
stated, in the context of his critique of natueal/] that those concerned with finding out what hegond
positive law, and serves as its foundation, woulcoenter «neither the absolute truth of metaphysics
the absolute justice of natural right. Whoeveslifie veil and does not close his eyes, will seéitieous
Gorgon face of Power staring back at him.» SeedfelgDiskussionsrede zu den Berichten ,Die Gleiithhe
vor dem Gesetz im Sinne des art. 109 der Reictessrhg“» Verdffentlichungen der Vereinigung der
Deutschen Staatsrechtslehré®27, p. 55, quoted (and translated to Frenchjdayera, «Avant-propos»,
p. 8, fn. 2: «La question du droit naturel estdféelle question de savoir ce qui se cache dergadeoit
positif. Et celui qui cherche la réponse ne décoanvamais, je le crains, ni la vérité absolue @&'un
métaphysique, ni la justice absolue d’'un droit reltuCelui qui souléve le voile et ne ferme pasylesx,
celui-la peut apercevoir la hideuse face de GorglinBouvoir qui le fixe.»

426 Schmitt, Politische Theologiep. 40: «Es kommt fiir die Wirklichkeit des Rechtsns darauf an, wer
entscheidet.»
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decision is not just a flesh-and-bone person s #l$o a political authority existing in
time. And when the concept of sovereignty acquaresnporality, when it is viewed from
a preeminently historical perspective, its theatagifoundations finally appear in the
most explicit terms. The third chapter of Schmitit&atise, indeed, significantly bears the
same title of the work as a whole

Its first sentence is, once again, lapidary: «Aghgficant concepts of the modern
theory of the State are secularized theologicatepts.$?’ Now, if that is so, the question
one must pose straightaway is: From which theoldgiategory does the exception, the
most crucial concept of Schmitt's definition of soeignty, proceed? Answer: «The
exception has for jurisprudence the same meanitigeasiiracle for theology’$® When
Schmitt begins to sketch his narrative of secuddion, the perceptive reader of course
already knows, from what he was able to gathemngdttie first two chapters, the author’s
fundamental standing on the issue. Schmitt is mi@tached diagnostician of that modern
phenomenon; he is one of the most furious — thadign able to conceal the fury beneath
an impressive veil of erudite language — late modszitics of secularization. Indeed,
when he speaks against the modern repression t&f Sigereignty as decision on the
exception — in favor of the primacy of the abstramtm —, he is simultaneously speaking

against the retreat of an actively intervening &od the world:

«For the idea of the modern constitutional Stdterphs together with deism, a
theology and metaphysics that banishes the mifemte the world. This theology

and metaphysics rejects both the direct divineniatetion through an exceptional
transgression of the laws of nature which is corddyy the idea of a miracle and
the direct intervention of the sovereign in a vadidal order. The rationalism of

the Enlightenment dismissed the exceptioavaryform.»*?°

427 |bid., p. 43: «Alle praganten Begriffe der modernenatiahre sind sakularisierte theologische
Begriffe.»

428 |bid.: «Der Ausnahmezustand hat fiir die Jurisprudemz @haloge Bedeutung wie das Wunder fiir die
Theologie.»

42%|bid.: «Denn die Idee des modernen Rechtsstaatesgdtzhit dem Deismus durch, mit einer Theologie
und Metaphysik, die das Wunder aus der Welt vetvuid die im Begriff des Wunders enthaltene, durch
einen unmittelbaren Eingriff eine Ausnahme stagriele Durchbrechung der Naturgesetze ebenso ablehnt
wie den unmittelbaren Eingriff des Souverdns in gidtende Rechtsordnung. Der Rationalismus der
Aufklarung verwarf den Ausnahmefall in jeder Form.»
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In the context of such analogies between theologhytiae theory of the State, both
the reference and the clear marking of a contastelsen, who focused on the same
issue in the early 1920s, is unavoidable. SchrviéiggKelsen credit for having recognized
the «methodological affinity between theology amisprudence®°. However, the goals
of the two scholars could scarcely be more mutugplyosed. As argued in the previous
chaptef*], Kelsen essentially sought to liberate legal thiefstom the methods of
theology, so as to make it rise to the epistemobddevel of the modern sciences of man
and nature. Schmitt, quite on the contrary, wishessert that no legal or political theory
is possible outside the orbit of a larger, all-enpassing metaphysical-theological
conception of the world. According to him, Kelsettisught, too, is based upon a precise
metaphysics, not on a supposed rejection of mesagdtgput court Namely, it rests upon
«a metaphysics which equates the laws of naturdrenthws of marf$2 and therefore
dispels every form of exception — be it institubgda divine or by a human sovereign —
from its understanding of the world. Moreover, festrian scholar’'s exploitation of the
parallels between theology and the theory of tleeSproves to be, in Schmitt's eyes,
internally inconsistent, as it fails to satisfadioderive its democratic result from the
epistemological premises. For Schmitt, one willrssee, a more fruitful political use of
theological analogies can be found in the Cathamienterrevolutionary doctrinaires.

On the other hand, it is also most interestingatie mhat Schmitt explicitly tries to
distinguish his story of secularization from Weke®gven if instead of referring to the
latter's account as it is developed in the writingseligion, he apparently derives it from
the critique of Rudolf Stammler’s philosophy of lamd its purported overcoming of
historical materialism3® In his critique of Stammler, according to Schmitgber

430 |pid., p. 46: «Kelsen hat das Verdienst, seit 1920 mih dhm eigenen Akzent auf die methodische
Verwandtschaft von Theologie und Jurisprudenz hinggen zu haben.»

431 See above, pp. 115-118

432 Schmitt, Politische Theologiep. 46: «Denn seiner [Kelsens] rechtsstaatlicliemtifikation von Staat
und Rechtsordnung liegt eine Metaphysik zugrundeNaturgesetzlichkeit und normative Gesetzlichkeit
identifiziert. Sie ist aus einem ausschlieR3lichunatssenschaftlichen Denken entstanden, beruhtauf
Verwerfung aller ,Willkiir* und sucht jede Ausnahnaeis dem Bereich des menschlichen Geistes zu
verweisen.»

If previously Schmitt had deemed Kelsen incapabigrasping the nature of sovereignty due to hiscadd
disjunction between jurisprudence and sociologyhéostrict divide between the normative and tlotuial,
now he accuses him of the opposite sin of confiatihre empirical laws of nature with the legal norms
adopted by human political communities!

433 Weber's essay bears the title «R. Stammlers “Ueibedung” der materialistischen
Geschichtsauffassung», in Max WebBgsammelte Aufsétze zur Wissenschaftsld@hibingen, J. C. B.
Mohr (Paul Siebeck), 1922, pp. 291-359.
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correctly asserted that «one can irrefutably carifeoradical materialist philosophy of
history with an equally radical spiritualist phitgshy of history$*4 But, as he further
argues, both approaches lead to an unresolvablaratiee final analysis, absurd causal

circularity:

«Both the spiritualist explanation of material prsses and the materialist
explanation of spiritual phenomena seek to identfations of causality. They
first set up a contrast between two spheres, befssolving it into nothing by

reducing one to the other. Such procedure mustdmessity, culminate in a

caricature.$®

In contrast to Weber, but also of course to Mamd altimately to all that
commonly passes for a social scientific approaamn®tt proposes what he names a
«radical conceptualizatiof3. What does it consist of? In my view, it is fundantally
constituted by a double rejection. Firstly, theuszfl to deal with the material dimension
of legal and political concepts. Schmitt, in spifethe adherence to «a philosophy of
concrete life», seems to be solely interested irelpuconceptual phenomena. Their
translation to materiality — their material precitimshs and effects — is irrelevant to him
and ignored by him. And indeed it is not just teeabnomic considerations — economics
being a typically liberal field of inquiry which 8mitt loathed — are thus wholly excluded.
At this point, in contrast to his subsequ&hte Concept of the Politicahlso the physical
dimension, and particularly the possibility of piwgd violence, finds no entry to
Schmitt’s approach. Whereas Weber, in his reatisiélist vein, was keen to emphasize
the «intimate» connection between the modern State¢he legitimate use of the material
means of physical coercion, Schmitt dislocatesrtimacy to the relation between the
concept of the modern State and the overall théemb@nd metaphysical outlook of
modernity. Secondly, but closely linked to thislesen of material considerations from
«a radical conceptualization», there is the stdiehial to enter into a discourse of

434 |bid., p. 48: «man [konne] einer radikal materialidtise Geschichtsphilosophie unwiderleglich eine
ebenso radikal spiritualistische Geschichtsphilbssgegeniberstellen»

435 |pid., pp. 48-49: «Die spiritualistische Erklarung miker Vorgange und die materialistische
Erklarung geistiger Phdnomene suchen beide ursiehEusammenhange zu ermitteln. Sie stellen erst
einen Gegensatz zweier Spharen auf und l6sen damch die Reduzierung des einen auf das andere,
diesen Gegensatz wieder in ein Nichts auf, ein afegn, das mit methodischer Notwendigkeit zur
Karikatur fuhren muf3.»

436 |pid., p. 50: «radikale Begrifflichkeit».
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causation. For Weber, evidently, in spite of a# ftitfalls that stand in its way and of
which he was well aware as a methodologist, theiddtion of causal nexuses was a key
part of his intellectual endeavor. Weber’'s nareif rationalization and secularization
is marked by the attempt to discern the multipld eomplex relationships of causality
between parallel developments in the spiritualitipal and material realms. Schmitt, in
turn, completely disregards causality to focuscsyri on supposedly substantive
correlations and identities between the politicad the theological-metaphysical. That is
why, even if he clings here to the term «sociology» an attempt not to betray the desire
for concreteness manifested in the previous chspter his approach is much better

understood as theory and history of ideas, asvswords plainly show:

«The presupposition of this kind of sociology afigtic concepts is thus a radical
conceptualization, that is, an approach that issistently pushed to the

metaphysical and the theological. The metaphysitadje that a certain age forges
of the world has the same structure as what tima¢ sgoch immediately perceives
to be the appropriate form of its political orgaatinan. The determination of such

an identity is the sociology of the concept of geignty.>*’

In light of such an approach, the significance efative rationalism as the
metaphysical outlook of liberalism, previously dissed in the context of Schmitt’s
critique of the liberal-parliamentary State, acqsila whole new, broader dimension.
Indeed, relative rationalism can thus be placediwia narrative of secularization whose
fundamental trend is a move away from transcendiebc@nmanence. If the seventeenth
and the eighteenth centuries still held on to lbéhconception of God’s transcendence
vis-a-vis the world and the notion of the transaar of the sovereign vis-a-vis the legal
order, in the nineteenth century everything becaroeasingly dominated by notions of
immanence. With Mankind taking God'’s place, theotlyeof the State either retreats to a
formalistic positivism which shies away from all rmband political considerations or
grounds all legitimate authority in the constitu@awer of the people, assuming an

identity between those who govern and those wh@averned. That such identity is an

437 |bid., pp. 50-51: «Voraussetzung dieser Art Sozioldgistischer Begriffe ist also eine radikale
Begrifflichkeit, das heil3t eine bis zum Metaphybese und zum Theologischen weitergetriebene
Konsequenz. Das metaphysische Bild, das sich aitinnmtes Zeitalter von der Welt macht, hat dieselbe
Struktur wie das, was ihr als Form ihrer politisci@rganisation ohne weiteres einleuchtet. Die Fedkiag
einer solchen ldentitat ist die Soziologie des ®oanitatsbegriffes.»
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ultimate impossibility in the sphere of politicaiganization, since it would mean a
complete abandonment of representation and, haicthe decisional, personalistic
moment in politics, does not make, for Schmitt, tdeological tendency any less
powerful. Even if there will always be a distan@vizeen real, absolute identity and the
results of the democratic procedures of identifegtthe move towards an ever more
direct democracy — through such institutions andchraaisms as universal suffrage,
proportional representation, referenda and citizensatives, etc. — was well on its

way23® In this inexorable movement of ideas, liberalis® wlative rationalism

constitutes an interim condition of paralysis amdeicision. As Schmitt puts it in the last
chapter of his treatise on sovereignty, where b&st® rehabilitate the political theology
of the counterrevolutionary theorists of the Statend particularly that of the Spaniard
Donoso Cortés (1809-1853), whom he views as theemmoslpiritual heir of medieval

Great Inquisitors:

«So the liberal bourgeoisie wants a God, but itsl @wist not become active; it
wants a monarch, but he must be powerless; it désnmeedom and equality, but
also that voting rights be limited to the propetteasses in order to secure the
influence of education and property on legislatiag,if education and property
entitled its holders to oppress the poor and theduocated; it abolishes the
aristocracy of blood and family and yet permits thwertinent rule of the
aristocracy of money, the stupidest and most ordiftam of aristocracy; it wants
neither the sovereignty of the king nor that of gemple. What does it actually

want?5%°

For Cortés, writing in the context of the revoluéoy wave that swept Europe in
1848, the survival of such type of liberal theolaggs only possible for the brief period
in which a decision on the fundamental questionhfis€ or Barabbas? — could be

parliamentary postponed by appointing a commissioimquiry. But the apocalyptical

438 See Schmittie geistesgeschichtliche Lagep. 30-31, 35-36.

439 Schmitt, Politische Theologiep. 64: «Die liberale Bourgeoisie will also einBott, aber er soll nicht
aktiv werden konnen; sie will einen Monarchen, adesoll ohnméchtig sein; sie verlangt Freiheit und
Gleichheit und trotzdem Beschrankung des Wahlrealitdie besitzenden Klassen, um Bildung und Besitz
den nétigen Einflul3 auf die Gesetzgebung zu siglasrob Bildung und Besitz ein Recht géaben, arnte u
ungebildete Menschen zu unterdriicken; sie schiffAdstokratie des Blutes und der Familie ab uifgk |
doch die unverschamte Herrschaft der Geldaristigkrat, die dimmste und ordinarste Form einer
Aristokratie; sie will weder die Souveranitat desngs noch die des Volkes. Was will sie also eilie?»
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final battle was relentlessly approaching, and @uld oppose Catholicism to atheist
Socialism, monotheistic authority to pantheistia@hy, transcendence to immaneffte.

However, even if Schmitt considers Cortés’s diagnethe most striking apergu
on Continental liberalism», it surely cannot bee«tast word on the whole issi#é%
Cortés had written in the middle of the ninetearghtury. Schmitt was writing in the first
half of the twentieth. But the decisive battle Imad yet arrived. Liberalism persisted — as
a dying whisper, perhaps, but a very long one. ldowd such persistence of the interim
be explained?

It seems that, beyond discussion and relativemalism, Cortés was not able to
grasp and expose the most pervasive mask of liseralvhich is simultaneously its most
successful political strategy: the denial of thétjpal itself. When he looks past Cortés

to his own time, Schmitt asserts that:

«Today nothing is more modern than the strugglénagshe political. American
financiers, industrial technicians, Marxist so@td] and anarcho-syndicalist
revolutionaries unite around the demand that thlabjactive rule of politics over
the objectivity of economic life be eliminated. Téshould only be organizational-
technical and economic-sociological tasks, but renpolitical problems. The
prevailing type of economic-technical thinking i3 longer capable of perceiving
a political idea. The modern State seems to hadeeith become what Max Weber

sees in it: a huge apparatdé2»

Before the time for the decisive apocalyptical leatirrives, which Cortés
considered so imminent, another powerful momemieoftralization intervenes. A purely
instrumental, «economic-technical» rationality keegven the purportedly fiercest
opponents of the prevailing order moving in thetd-capitalist orbit of the denial of the

political. Here, Schmitt’'s narrative of secularipatattains its own specific variation on

440 Seelbid., pp. 63 and 66.

441 |bid., p. 66: «Ich halte es nicht fur das letzte Wdm¢riden gesamten, aber wohl fiir das erstaunlichste
Apercu Uber den kontinentalen Liberalismus.»

442 |bid., pp. 68-69: «Heute ist nichts moderner als dempfagegen das Politische. Amerikanische
Finanzleute, industrielle Techniker, marxistisclezi8listen und anarcho-syndikalistische Revolutiena
vereinigen sich in der Forderung, daf} die unsaohliderrschaft der Politik (iber die Sachlichkeit des
wirtschaftlichen Lebens beseitigt werden misse. sBE nur noch organisatorisch-technische und
o0konomisch-soziologische Aufgaben, aber keineigolien Probleme mehr geben. Die heute herrschende
Art 6konomisch-technischen Denkens vermag einetipctie Idee gar nicht mehr zu perzipieren. Der
moderne Staat scheint wirklich das geworden zy ses Max Weber in ihm sieht: ein groRer Betrieb.»
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Weberian disenchantment. Whereas, for Weber, disgriment meant strictly — though
accompanied by the gloom prospect of a broaderagatipn of meaning — the retreat of
the religious and the supernatural from the modesrid, for Schmitt italso designates
the refusal of the political. The miracle was aslodid from the natural world and the
exception suppressed from jurisprudence in the naiimike rule of law, whilst a self-
perpetuating discussion took the place of sovergigltical decision-making, and
eventually the very perception of a political idesscame threatened by the progress of a
purely objective, technical calculability. Yet, intately, the flight from the political is
but an illusion, an ideological mask which claines egate the inevitability of
domination, of rule of men over men, substitutingr it impersonal, technical
administration.

After having developed his concept of the political three reformulations
between 1927 and 1988 Schmitt wrote the following in the foreword toetli934
edition ofPolitical Theology «we know» now that «the decision on whether sbhimgt
is unpolitical is always gpolitical decision$** (emphasis in the original). The political
had, thus, to be reaffirmed in a context of inaregly depoliticized politics. More
precisely, the latter had to be exposed as a phatlg intense form of politics, which
sought to perpetuate a specific form of dominabigmenying its very existence. But the
question is: Can such negation of the — deceitfideral negation of politics give rise to

positive political horizons stretching beyond liaésm?

3. The plurality of Schmittian alternatives to liberalism: from the vital promises
of fascism to late-Weimar presidentialism

No interpreter can afford to ignore the issue af Gahmitt’s political sympathies.
Not just for the more obviously controversial mesvwconcerning his collaboration with
Hitler's regime, but also for substantial, thearatireasons. Perhaps an activist might be
defined in strictly negative terms, by referencettie political regimes he opposed.
Political thinkers, on the other hand, tend to stvan important portion of their

intellectual resources in positive self-definitipnsither standing for what is or

443 0n Schmitt’sBegriff des Politischesee below, pp. 184 and ff.

444 Schmitt, Politische Theologiep. 7: «Inzwischen haben wir das Politische ak Hatale erkannt und
wissen infolgedessen auch, dal3 die Entscheiduridpelarob etwasinpolitischist, immer eingolitische
Entscheidung bedeutet, gleichgultig wer sie ttifitl mit welchen Beweisgriinden sie sich umkleidet.»
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envisioning what could and ought to be. Schmitings exception. The «enemy of

liberalism» also had his friends. Indeed, one cardlg avoid to be amazed by the
different political sympathies Schmitt more or legsenly expressed between the two
World Wars. These changing — and, in the last tesiocumstantial — political friendships

help us paint a more precise picture of the ausharitagonism to liberal politics and

secular modernity.

In this section, | will deal with two instances wheSchmitt embraced political
alternatives to liberalism. In a first moment, thigation with Italian fascism will deserve
special attention. The point is not only to elutédtihe possible links of such an affair to
the basic tenets of the author's thought, but agoprovide a more general
contextualization. For the latter purposes, it withve fruitful to read Schmitt’s attraction
to the fascist «myth» against the background ofrG& mmel’'s 1918 analysis of the
crisis of modern culture. Subsequently, one wiloaéxplore Schmitt’'s advocacy of a
presidential solution to the crisis of Weimar denagy in the years 1930-33. The writings
explored in this second instance reveal the authbis more sober juristic garments and
consider the prospect of transcending the predintanef a disintegrating liberal
parliamentary order supposedly within the scopa démocratic constitution. They will
serve, thus, both for a comparison with Max Webgo'sitions during the previous (1917-
1919) critical juncture in German politics and fan examination of Schmitt's
understanding of the nature of modern mass demycrac

However, as will be argued in the following, cordihg section, these instances
cannot in and by themselves provide a last wor8ammitt’s political thought. They are
temporary approximations to specific political gimsis and languages which fail to
consolidate into a robust, lasting self-definitidvihat they ultimately reflect is, perhaps,
the fundamental impasse of Schmitt’s theologicsilori of the political in a late modern,

highly secularized context.

3.1.Fascism and the «Political Theory of the Myth»

Schmitt’s famous 1923 essay on the crisis of pasiatary democracy, to which
we have referred on quite a number of occasionseglaoes not exhaust itself in an
incisive critique of the liberal-parliamentary, cbitutional State. Actually, the dissection
of the contradictions of liberal democracy takesteestage merely in the first part of the

essay. The last two of its four chapters, whichehewmparatively received much less
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attention by the critical literature, consider, turn, political projects and ideologies
seeking to transcend the shortcomings of liberaliEmese are alternatives of an explicitly
dictatorial nature, because dictatorship, whilst ab all necessarily antidemocratic,
marked, as Schmitt had already stated in his révifaDonoso Cortés’s radical

reactionarisiff®, the fundamental opposition to the liberal priteipf discussion and to

the relative rationalist metaphysical outlook thatderlay it. Amongst the various

available alternatives, he concluded for the sopiyiof fascism and its self-confident
assertion of nationalist political mythology.

In order to fully grasp such preference, one haganfy Schmitt’s proximity, at
least in the early 1920s, to the philosophical entis which, through their emphasis on
the immediacy of lif&*® had been challenging the rationalist, scientfid progressive
outlook of the Enlightenment since the late nineteeentury. It is surely significant that,
for Schmitt, «[e]specially ghilosophy of concrete lifenust not withdraw from the
exception and the extreme ca¥éxemphasis added), and that he concludes theofirst
his four chapters on the meaning of sovereigntyqbgting Kierkegaard, one of the
pioneers of religious existentialism. Schmitt's cept of sovereignty can also be read, in
such light, as a vindication of «concrete life»iagaa torpid, ever-recurring, routinized
normality. As such, it plays a part in the genetaltural crisis of Enlightenment
rationalism, not just of the specific variant ofateve rationalism that, according to
Schmitt, was peculiar to liberalism.

The sociologist and philosopher Georg Simmel, adgbend and intellectual
companion of Max Weber$® was perhaps the keenest contemporary diagnastiia
that crisis. In one of his last writings, an eseaythe conflict of modern culture written
shortly before the end of World War dfi¢ Simmel explores the tense relationship
between culture, form and life in late modern Eeap civilization. Culture, through

which man surpasses its purely animal conditiomened by Simmel as the field of

445 |pid., p. 67: «Diktatur ist der Gegensatz zur Diskussidfor the last two chapters of Schmitt’s critique
of liberal parliamentarism, respectively, on diotahip in Marxist thought and on irrationalist thies of
direct action, see Schmifdje geistesgeschichtliche Lagap. 63-90.

446 The concept of life pervaded philosophical thoughin 1850 onwards, starting with Schopenhauer and
continuing with Nietzsche.

447 See above, fn. 420.
448 On the Simmel-Weber connection, see Lawrence AffSeleeing the Iron Cagepp. 121-151.

449 Georg Simmel, «Der Konflikt der modernen Kultuim, Georg SimmelGesamtausgabevol. 16,
Frankfurt am Main, Suhrkamp, 1999, pp. 181-207.
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human creationpar excellence Human creation, in turn, always involves formal
concretion of some sort, whose products — politoalstitutions, religious dogmas, works
of art, technical inventions, etc. — bestow meanamgl guidance upon life. Such
consolidated forms of human creation, however, tendffirm a timelessness which
clashes with the very principle of the eternal roiiy — birth, growth, decline and death
— of life. Every religion conceives itself dke religion, every political constitution
presupposes its own eternal validity, major tecbgichl achievements are perceived by
their creators as decisive and fundamental, andnsarhis is, of course, a necessary
tension. Whilst, on the one hand, culture resideé forms through which human life
reveals its distinctively creative capacity in thest place, on the other hand, life
necessarily flows beyond the constraints imposedhkyexisting cultural forms, thus
contributing to the transformation of the latteard, hence, making a history of culture
possible. From such perspective, the Enlightenrsbotld be understood as a period
wherein, in the most diverse areas of human cneatiee flux of life abandoned certain
cultural forms — as seen here through the lens&8elfer, Kelsen and Schmitt, though
with substantially diverse evaluations, mostlygielus cultural forms —, rendering them
obsolescent, so as to crystallize in other, diffgreew one$>®

For Simmel, however, the crisis of modern Enlightent culture bore an
unprecedented specificity, which one might descab@an over-determination of life. In
other words, the crisis did not simply mean a fiteorsal juncture where new cultural
forms struggled to replace old ones as the apmtEpshelters for human life. Quite
differently, one seemed to be facing a rebelliorifef «against form itself, against the
principle of form%°% The actual point was, thus, to resolve the ctrste tension
between life and form in favor of the unrestricteedl immediate assertion of the former
over the latter. An ultimately unattainable godlcourse, since life can only emerge in
reality through form, but one that neverthelesskadrthe internal conflict of modern
culture — and left a paradoxical imprint in it.

Simmel illustrated his diagnosis with examples freamious spheres of human

activity.*>2 But politics, unfortunately, was left out of theadysis. In my view, the last

450 |bid., pp. 183-186.
451 bid., p. 185: «gegen die Form tiberhaupt, gegen dagipder Form.»

452 The expressionist rupture with the artistic cartbe;emergence of a «new ethics» which, in the doma
of gender relations, contested the institutionsmafrriage (and prostitution); the onset of a religio
mysticism which, in its indeterminacy, negated dogmatic fixation of traditional religions; and, @t
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two chapters of SchmittBie geistesgeschichtliche Lage des heutigen Paméansmus
can fertilely be read in the light of Simmel’s oakrdepiction of the crisis of modern
culture, and complement it from the perspectivpdalitical ideas.

After having outlined the inexorable crisis of Ifaksm’s relative rationalism,
Schmitt proceeds his essay with a reflection onpitodlem of dictatorship in Marxist
thought. Surely, it might at first sight seem umsi@@able to look for vitalist impulses in
Marx’s so-called scientific socialism. After alhe scientific legitimation of a political
project fits neatly into the Enlightenment paradigimthe subordination of life to the
formalistic dictates of reason — and, as Schmitesioit almost invariably results in an
educational dictatorship of the rationalist elttsHowever, Marxism is not entirely
reducible to a materialist reformulation of the ightenment’s abstract rationalism. As
Schmitt argues, its scientificity, rather than techlly shape life in the image of
knowledge, aims to reveal itself in the flow of &memerging as a superior consciousness
from the concrete historical experience. This v&s Schmitt, the fundamental lesson
Marx learned from Hegel. Transporting Hegelian ettcts from the realm of
contemplation to that of active life, the resultimleed, still a rationalist dictatorship, but
one of a much more intense nature than any enhghteespotism. The dictatorship of
the proletariat — more precisely, of the intell@ttavant-gardethat represents the
proletariat by acquiring its superior historicalnsoiousness — does not really want to
educate its dialectic opponent. As the absoluteatimy of the bourgeoisie, the
proletariat’s sole historical mission is to wipeoif the face of the earth. Therefore,
according to Schmitt, once the moment of the fo@ifrontation between bourgeoisie
and proletariat is announced, Hegel's dialectichictv provided the intellectual
foundation of Marxism, must retreat again to théesp of contemplation, given its
uselessness as a weapon in an actual, necessaléyt\struggle. Hence, the room is set
free for «a philosophy of concrete life» which, bybverting the Enlightenment’'s
hierarchy of the subordination of instinct to reasaction to reflection, and the

unconscious to consciousness, proves capable oilinmodp the courage to the use of

all, the pragmatist challenge, be it in its utifiga — according to William James’s maxim: «trushathat
works» — or Bergsonian spiritualist variant, of theéonomy of knowledge and science relative to #ee
Ibid., pp. 196-198 (with no direct references to Janmek Bergson, but few doubts remain as to whom
Simmel might have had in mind).

453 Schmitt,Die geistesgeschichtliche Lage 66: «Das Resultat miite, wie bei jedem Raligmas, eine
Diktatur der fihrenden Rationalisten sein.»
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force and to the bloodshed it entails. This isahgption of the vitalist moment in political
thought?>*

The last section of Schmitt's essay on the crididiberal parliamentarism
addresses, thus, the irrationalist theories ofctireiolent action. Even though the
argument seems to follow naturally from the presigection on Marxism, the point is
not merely to engage with a wider variety of lefthical opposition to liberalism. Instead,
the horizon of alternatives ends up being abrupitended to the other side of the
political spectrum: to radical reactionarism, naéiism and fascism.

The kernel of Schmitt’s reasoning stems from Geor§erel’'sReflections on
Violence which the author claims to have been the firghtimduce to German-speaking
scholarshig®® According to Schmitt, by transposing, under tHuance of Proudhon’s
and Bakunin’s anarchism, the vitalist intuitionigiBergson to the problems of social
and political life, Sorel erected a mythical paldi theory which challenged absolute as
well as relative rationalism. In the former, Sasatiythical approach saw the danger of a
uniformity which always sacrifices the multifaceteidhness of life on the altar of
abstraction; in the latter, the expression of aarovintellectualism leading to neutralizing
and paralyzing compromises. For Sorel, the capé&mitizeroic action which triggers all
historical transformation springs from the powetlasf myth. It is always a myth — be it
the eternal glory sought by the ancient Greeksexpectation of the Last Judgement by
the primitive Christians or the virtue of the 17&%¥olutionaries — which provides the
energy and the courage for violence and martyrddocording to Sorel, in the social
conditions of modernity, the group that carriesrthgh is the proletariat, whose belief in
the class struggle and in the insurrectionary gatkeof the general strike, far from being
an invention of intellectuals with utopian tendes;iresults from its own condition in the
context of industrialization. The class strugglestappears as an actual fight leading to
a final decision, not as a dialectical category®ra slogan for parliamentary speeches
and electioneerintp®

In Schmitt’'s eyes, however, such a vitalist readiighe class struggle was
betrayed by an inherent weakness. Indeed, it was/th built on the ground of the

opponents of mythologiput court that is, in the rationalistic and mechanizedaterof

454 Sedibid., pp. 69-76.
455 See Schmitt, «Die politische Theorie des Mythys>3,1, fn.
4%6 See SchmittDie geistesgeschichtliche Lagep. 78-83.
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capitalist production. As such, it was a myth afited vital depth, which significantly
proved unable to shake the loyalty of most of thesWrn European proletariat to the
social-democratic, reformist path. Moreover, in 8aswhere the myth of the class
struggle did in fact lead to successful revolutigrection, it received crucial vital inflows
from other, deeper sources. Sorel himself, in paagy of Lenin, noted that proletarian
violence in Russia had had at least the mefM@$covizinghe country, as a result of the
annihilation of its Westernized Saint Petersburgtacracy. This seems a strange
compliment coming from a theoretician of internaibrevolution. For Schmitt, it was
equivalent to an admission of the superiority @& tational myth — with all its diverse
elements: notions of race, lineage and tribe; comtanguage, territory, culture and
traditions, etc. — over the class struggle. Indeegpst-war Italy, where the two modern
mythologies had just recently faced off, the nalomyth of fascism triumphed over
communism. In sum, to Schmitt, even if «the pddititheory of the myth» had had its
roots in anarcho-syndicalist thought, fascism edrit further with far greater intensity
and effectivenes®’

Now that Schmitt's account of «the political theany the myth» has been
presented in the light of Simmel’s broader «cohfifanodern culture», a crucial question
must be raised and, if possible, answered: Doesfficendorse the national myth of
fascism, which he regards as superior to the comshuwlass struggle, as the
manifestation of a rebellion of life «against foitself, against the principle of form»? |
believe he does not. Politically, to remain trueitself, such a rebellion could only
consistently translate into the anarchist rejectotbrauthority. But Schmitt’s political
theology was on the antipodes of that as muchwaastaware of the affinities between
anarchism and atheism. Carl Schmitt’'s approximatiora vitalist standpoint must
therefore be qualified with further precision.

In actual fact, when Schmitt himself invokes sugit@imity, he does not talk in
general about a philosophy of life, but points mepecifically to a «philosophy of
concretdife» (emphasis added). For him, too, the momegbaotretion, the embodiment
of life in concrete, and concretely bounded, caltdiorms was an inescapable necessity.
Schmitt was definitely no enemy of form, neitheaigeneral conceptual nor in a stricter

legal and political sense. Quite on the contraiydecisionism claims to do justice to the

457 Seeibid., pp. 85-90.
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specificity of the legal and political — as opposethe technical or the aesthetic — fof¥h.
For Schmitt, political (and legal) form was the gwot of a sovereign decision, upon
which an edifice of clear authority, well-definegtarchy and unchallenged order could
be erected>® So, to return to the author’s fascist attractibis, true that the national myth
may very well provide the vital strength and theéhesiasm, but the actual point is to
make it €oncrete reality, as Mussolini put it in one of his galvanizedegeest®® Half

a dozen years later, when reviewing a book on #tara and the development of the
fascist State, Schmitt praises the latter, abdyéoalits resolute assumption of sovereign
authority, for both its will and capacity to cutaligh the dilemmas and neutralizations
of modern social pluralism and decide as a supthimg party*®! The national myth is,
therefore, only a means for attaining the higheppse of restoring the dignity and the
authority of the State. Schmitt solves the Simnmeki@nsion between life and form
unequivocally in favor of the latter. The natiomayth is instrumental to political form;
its function is merely to breathe new life intoSchmitt’s nationalism, endorsed from the
standpoint of a rather ambiguous approximationtie golitical theory of the myth», is
of a strictly subsidiary importance to his politibarizon. The last paragraph of his essay

on the crisis of liberal parliamentarism could hetmore instructive in this respect:

«To be sure, the ideal risk of such irrationalitiedarge. The last, still existing
remnants of unity and homogeneity are dissolvedthny pluralism of an
incalculable number of myths. For political theglpthis is polytheism, just as

every myth is polytheistic?¥

48 The discussion of the concept of form is probahéydriest moment d¥olitical Theology See Schmitt,
Politische Theologiepp. 34-36.

459 Schmitt’s 1923 pamphlé®émischer Katholizismus und politische Fddwalizes the Catholic Church
precisely as an edifice of that sort, and in thefaare to the second edition Bblitische Romantik1925)
the author refers to the Church as a «<marveloustsiie of Christian order and discipline, doctricialrity,
and precise morals» («Wunderbau christlicher Orgrnumd Disziplin, dogmatischer Klarheit und praziser
Moral» (p. 9)).

460 Quoted in SchmittDie geistesgeschichtliche Lage, 89: «,Wir haben ein Mythus geschaffen, der
Mythus ist ein Glaube, ein edler Enthusiasmusraudht keine Realitat zu sein, er ist ein Antriebl eine
Hoffnung, Glaube und Mut. Unser Mythus ist die Natfidie groRe Nation, die wir zu eineonkreten
Realitatmachen wollen.“» (Emphasis added.)

461 Schmitt, «Wesen und Werden des faschistischeneStagp. 128: «Der faschistische Staat entscheidet
nicht als neutraler, sondern als héherer Drittexrs Bt seine Suprematie.»

462 gchmitt, Die geistesgeschichtliche Lage. 89: «Freilich, die ideelle Gefahr derartigeationalitaten
ist grof3. Letzte, wenigstens in einigen Resten noch bestEheZzusammengehorigkeiten werden
aufgehoben in dem Pluralismus einer unabsehbareinvda Mythen. Fir die politische Theologie ist das
Polytheismus, wie jeder Mythus polytheistisch ist.»
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But Schmitt’s deepest conviction — both religionsl golitical — was surely not
polytheistic. His political theology is monothecst@nd it necessarily translates into a
monistic structure of sovereign, unchallenged aihdSeen from this light, Schmitt’s
assertion of the political over against its liberagation is not so much about vindicating
the inherently conflictual nature of politics — asswift reading of his friend-enemy
dichotomy would sugge®t —, but rather about affirming order, hierarchy athority
against the forces working to dissipate tH&fn.

3.2.The presidential solution to the crisis of Weimambcracy (1930-1933)

The second instance of a Schmittian alternativé&isgeo surpass the alleged
degenerative paralysis of the liberal State ith@same time, both mocencreteand, at
least apparently, lessxtremethan the flirtation with fascist political mytholggin the
late 1920s, Carl Schmitt was already a public laafgssor in Berlin. He could thus
accompany the crisis of Weimar democracy, aftebtied period of relative stabilization
from 1923-1929, as a first-hand witness in theteapi theReich His writings from that
critical period bear the marks of such increasedlydic proximity. WhereasDie
geistesgeschichtliche Lage des heutigen Parlamisntais had criticized the liberal-
parliamentary State in rather broad, albeit bnlljastrokes, and had looked for an
alternative in the generic promises and myths —exaictly in the achievements — of
fascism, Der Huter der Verfassungand Legaliat und Legitimitatfocused more
specifically on the crisis of German parliamentdeynocracy and searched for alternate
directions purportedly within the scope of the @rig constitutional order. If fascism had

463 More on the distinction between friend and enemyhe fundamental criterion of the political in the
interpretation of Schmitt’€oncept of the Politicabelow, pp. 184 and ff.

464 Here | disagree with Mika Ojakangafs,Philosophy of Concrete Life: Carl Schmitt and Ehitical
Thought of Late ModernitySecond Edition, Bern, Peter Lang, 2006, who sedhe «philosophy of
concrete life», reinterpreted as a «philosophyhef éxtreme» within a late modern strand rangingnfro
Kierkegaard to Foucault, the systematic metaphysma of Schmitt's thought. Granted that the elete
of concretenespoints to a crucial dimension, thhilosophy of life however, seems to be merely an
episode of secondary relevance. Exremenest® which Schmitt’ thought points is neithghnilosophical

nor to be found within the immanent flux life. It is, as | argue below, the theological extresh&od’s
transcendent revelation, which establishes thecapsble alternative between belief/obedience and
disbelief/rebellion.
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emphasized — in Schmitt’'s words, «with good reastihs- its own revolutionary nature,
Schmitt would, on the contrary, stress precisedyrtbn-subversive intent of his proposed
cure for the crisis of the Weimar State in theyeaf30s. Indeed, the Schmittian treatment
claimed not to imply an overthrow of the Weimar Giution, but rather the
development of the plebiscitary element it alreadytained®®

In Schmitt’s analysis of the German constitutiosiéiation of the early 1930s,
pluralism emerges as the fundamental problem. Then@menon of pluralism is
understood as the appropriation of the legislatipparatus of the State by competing
social power blocs, with the aim of using it tother their own particular — not the State’s
general — interests, thus turning parliament ime &theatrical scene of a pluralistic
system$%’. In order to grasp such a profound structuralsia@mmation, Schmitt proposes
again, just as in the 1923 critique of parliamestar an approach based upon the contrast
between the prevailinge factostate of affairs and the political and instituabideas of
nineteenth-century liberalism. According to Schpitie condition of parliamentarism in
the nineteenth century had rested on the key distim between the State, on the one
hand, and society, on the other. In the light ehsdualism, the legislative chamber faced
the State, meaning: the monarchic government aruliteaucracy, as the representative
of the general interest of society. The nineteeethtury State — in particular, the German
Obrigkeitsstaat- was hence a dual construct grounded on an kequii between the
opposing principles of a governmental/administe®tate and a legislative St4t&But
such dualism had to vanish along with the monar&itate. If government proceeds

strictly from and accounts solely to the legislatehamber, one can hardly continue

465 Schmitt, «Wesen und Werden des faschistischerieStaap. 128: «Der Faschismus dagegen legt aus
guten Griinden Wert darauf, revolutionér zu sein.»

466 On the problem of an anti-liberal legal scholaitiwg within the context of a liberal constitutidraader,

write in between the linesee Olivier Beaud, «L’art d’écrire chez un juwis€Carl Schmitt», in Carlos-
Miguel Herrera (dir.),Le droit, le politique pp. 15-36. The same issue is also consideredhn P.
McCormick’s introduction to the English translation Legalitdt und LegitimitatJohn P. McCormick,
«ldentifying or Exploiting the Paradoxes of Congtitnal Democracy? An Introduction to Carl Schrsitt’
Legality and Legitimaoy, in Carl Schmittl_egality and LegitimagyDurham and London, Duke University
Press, 2004, pp. XIlI-XLIII. McCormick argues —nmy view, correctly — in favor of the thesis of afsan
exploitation, instead of a merely legal-“scientifignalysis, of the paradoxes of liberal democraty i
Schmitt’'s work.

467 See SchmittDer Huter der Verfassungp. 71-73. Quote from p. 73: «Schauplatz einasafiktischen
Systems.»

468 On the distinction between types of State accgrtbntheir center of gravity (legislation, governme
administration, jurisdiction), see Schmltggalitat und Legitimitgtpp. 7-19.
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thinking in terms of a separation between Statesaiety. Instead, in Schmitt’s words,
«the State becomes the “self-organization of sgtiét®. And since society is internally
divided along the lines of various different cleges — economic, cultural, confessional,
and so on — the politically “self-organized” sogiétecame necessarily, just as Kelsen
also noted in the 1929 revised editiorMaim Wesen und Wert der Demokratié&State of
parties Parteienstagt For both Kelsen and Schmitt, indeed, these mogarties had
very little to do with the parties and factions ldferal-parliamentary discussion and
persuasion. But the two authors diverged radicahign it came to the evaluation of both
their nature and potential. Whereas Kelsen, asvé lIshown above, saw them as the
crucial elements of modern democracy, though ie dé&ed of internal reform and formal
constitutional recognition, Schmitt interpreted ithemergence as evidence for the
inexorable decline of the liberal-parliamentaryt&t&or Schmitt, who was clearly also
aware of Robert Michels’s pioneer sociological ggadpolitical parties were thoroughly
bureaucratized and hierarchical, rigidly constrdateganizations, with a standing army
of paid functionaries as well as a system of paraksociations at their disposal for the
purpose of tying together a specific intellectusdcial and economic clientele. The
introduction of proportional representation witbs#d lists was, according to the author,
surely connected with such a development. Yet,pilogess of structural change ran
deeper than that: it had neither been triggeredhbylegal adoption of proportional
representation nor could it be reversed througimale reform of the electoral system.
The fundamental consequence of the whole processhgaerosion of the liberal belief
in parliamentary discussion as a means to attaty aat of plurality, to discover a supra-
partisan, common will through the interplay of tfagious partisan opinions. In a context
where rigid organizations took the place of fremafing opinions, the result of
parliamentary methods was merely a reflection eftémporary hegemonic constellation
of particular interests. The legislative will oftiGerman parliamentary State was, thus,
dependent on fragile, ever-changing majorities @nogisional coalition$’® As Schmitt

averred:

469 gchmitt, Der Hiter der Verfassungp. 78: «Denn jetzt wird der Staat zur ,Selbstoigation der
Gesellschaft."»

4710 Segibid., pp. 73-91.
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«The rigid social connections, which today carne tpluralist State, turn
parliament, where their exponents appear in the fof factions, into a mere
reflection of the pluralistic division of the Stateelf. In this situation, how should
a unity capable of dissolving and overcoming th# party and interest ties

emerge?¥!

The proximity of such an analysis to Max Weber’'stpwar presidentialist turn is
quite evident. Both Weber and Schmitt voiced aaaitappraisal of political parties and
their bureaucracies, pointed to the perniciouscesfef proportional representation on
parliamentary methods and, more generally, idedtitin inescapable tension between
liberal parliamentarism and modern mass democraaym such perspective, there is
undoubtedly a continuity between the two authomditigal positions in the critical
periods of 1917-1919 and 1930-1933, even if Scheratitique ultimately reveals a less
nuanced, more radical nature than Weber's. Whetbas latter moved from a
preoccupation with the insufficiencies of the gawaeental/bureaucratic, monarchic State
in 1917, which he sought to correct with an inceeafsparliamentary prerogatives, to the
realization of the weaknesses of the legislativétgraentary State in 1919, which could
only be countered through plebiscitary methodsfdhmer confronted parliamentary and
party politics, from the outset, in critical termdye to his fundamental rejection of
liberalism. Moreover, the temporal hiatus betwesntivo critical junctures could only
fuel the intensity of the critique. Whilst Weberdharitten in the constituent moment of
German democratic parliamentarism, where the utgiital setting was just being
defined, a decade later Schmitt encountered arntutest reality which provided
uncountable examples of the shortcomings of padigary government. There are at
least three aspects in which Schmitt’s radicaloratf Weber’s critique of party and
parliamentary politics appears in full glow: thepegisal of political parties; the
transmutation of the relationship between legaétyd legitimacy into an outright

471 |bid., p. 89: «Die festen sozialen Verbindungen, dietdelrager des pluralistischen Staates sind,
machen aus dem Parlament, wo ihre Exponenten italBesn Fraktionen erscheinen, ein blo3es Abbild
der pluralistischen Aufteilung des Staates selsther soll bei dieser Sachlage die Einheit entsteime
der die harten Partei- und Interessentenbindungfgehoben und verschmolzen sind?»

For a complement to this critical analysis of nealkisting party pluralism with a critique of theljtical
theories of pluralism — namely, G. D. H. Cole’s atarold Laski's —, see Carl Schmitt, «Staatsethill u
pluralistischer Staat», in SchmiRgpsitionen und Begriffeespecially pp. 155-160.
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conceptual opposition; and the advocacy of a peesial Head of State that not only
stands above, but in fact eclipses parliament.

For all his criticism of party organizations aneithbureaucracies of professional
politicians livingoff politics, Weber never denied that political partiesre an essential
element of modern democratic mass politics. In Visw, parties were voluntary
organizations which, in the context of electorampetition, struggled for control (or
influence over the use) of the State’s apparaty®wier, in order to further their material
or ideal interest$’2 As such, they were a necessary part of every kelegtoral contest.
Schmitt, on the contrary, conceived the State matich formal-instrumental terms, but
as substantive political unity. From that pointviéw, rigidly organized, mass-scale
political parties appeared as the vehicles of feapst dissolution of the State. As he
graphically put it in his rebuttal of British pldist political theory, «the parties slaughter
the mighty Leviathan and each cut out from his bib@yr own piece of meat%. Political
parties are, for Schmitt, a poor surrogate ofpeétical unity. They substitute the identity
of the people with itself as a unitary politicabgect for an identification of parts of the
people with themselves as opposing social andigallppower blocs. Hence, so Schmitt,
in the context of modern mass politics it madéelisense to hang on, as Weber still did,
to the notion of parties as voluntary associatiddased upon the freecruitment of
supporters. This was merely a remnant of the —aolosolete — classical understanding of
the liberal constitutional State. Instead of retongifreely, what mass political parties
were essentially doing was to actively enforce taltoohesion of their specific social
bases, through instruments ranging from the apfgranodyne choir or sports club to
the armed organizations of self-defense. The asfsisodern State had probably no better
expression than the emergence, within itself, chguroto-State$’*

If the legislative apparatus of the State was é@ffely in the hands of such

organizations ototal partiality, how could parliaments produce the norms which, by

472 For Weber's definition of political parties (anchde unions) as voluntary associations of militants
oriented towards common purposes, see Weber, @§efiind Democracy in Germany», pp. 99-100.

473 Schmitt, «Staatsethik und pluralisticher Staat»1%2: «(...) schlachten die Parteien den machtigen
Leviathan und schneiden sich aus seinem Leibeifgd&tiick Fleisch heraus.»

474 See SchmittDer Hiter der Verfassungp. 83-84 (with an explicit departure from Wekaronception

of the political party). When Schmitt speaks of tieeessary abandonment of the conception of tiécabl
party as a voluntary association, he must surelyebering to it as an analytic category, not dsgal
condition. In formal legal terms, of course, patiever ceased to be — at least in constituticerabdracies

— voluntary associations, since party affiliatioasmever made compulsory. In the reality of modeass
politics, however, for someone born and socialized specific milieus, party membership was almost
naturally given instead of being the productfoée personal deliberation and choice.
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virtue of their abstract generality and formaloatlity, were supposed to be consensually
recognized as legitimately valid by all the citizesf the State? As | have pointed out in
the discussion of Weber’s ideal types of legitimaike, legality’s claim to political
legitimacy was already considerably weak in the &igm understanding, since it drifted
away from the charismatic origin of all legitimagathority?’> Schmitt, however, turns
the shallow status of legitimagyalegality into an irreconcilable conceptual oppasiti
between legality and legitimacy. The belief in prdaral fairness and in the rationality
and justice of abstract norms is, for him, a histrcontingency peculiar to liberal
constitutionalism. It fades away with the obsoleseecof the legislativdRechtsstaat
which was in reality being replaced by a potentiadital State capable and willing to
cross the — in the liberal perspective — strictrutaries between the political and the
economic, the political and the moral-ideologiagigious, the public and the private; a
total State which, in short, negated the fundaniatithotomy of State and societ{f
The persistence of legality beyond its historicadme, when belief in its substantial
claims had been reduced to formalistic positivisoyld only hinder the affirmation of
any sort of legitimacy, be it that of the king drtloe people. If the fundamental logic of
the Weimar Constitution had been the transfer dfipal legitimacy from the dynasties
to the people, the legality of the parliamentagt&tin Schmitt’s view, actually stood in
the way of that. That was, of course, nothing nbam the concrete historical expression
of the fragile general condition of bourgeois ldesm, torn between the negation of
monarchic legitimacy and a full acceptance of papsbvereignty, which the author had
already identified almost a decade earlier. Exjigiit in the political context of the
Weimar Constitution, Schmitt proceeded to argué ahdissolution of the parliamentary
institutions established by the constitutional tefdr from being blatantly anti-
constitutional, might be substantively requiredtydemocratic spirit of the Constitution
as a whole. Who was to see over that possible Idis®o and incarnate the monistic

principle of popular sovereignty and legitimacy?-dlee other than the President of the

475 See above, pp. 72-73.

478 Significantly, the section dber Hiiter der Verfassungferred to above, fn. 470, which bore the heading
«Development of parliament into the theatrical goefna pluralistic system» («Entwicklung des Padata
zum Schauplatz eines pluralistischen Systems») pwbkshed autonomously in 1931 under a suggestive
alternative title: «The turn towards the total 8tatSee Carl Schmitt, «<Die Wendung zum totalentStaa
in Schmitt,Positionen und Begriffeop. 166-178.

182



Reich as the bearer of the plebiscitary element whioheacould rescue the Weimar
regime from its own internal inconsistencfés.

Interestingly enough, whilst the scope of presidéptrerogatives which made its
way to the final version of the Weimar Constitutifetl short from what Weber had
deemed necessary (because Hugo Preul3’s — ther'@rafteought was still deeply rooted
in nineteenth-century ideas of a balance of powérspuld nevertheless be exploited by
Schmitt to justify an interpretation of the Condtibn’s plebiscitary tendency which went
far beyond Weberian prospects. Weber wanted adanetsivhich not only stood on equal
footing, but also rose above the other State urigiits as the true pinnacle of the political
system, by virtue of his underived democratic legaicy. Schmitt, in turn, wanted the
president, as the bearer of such legitimacy, tesuge the dissolution of the other major
political institution of the Weimar State, tReichstagIn the last resort, he actually saw
him as an extraordinary constitutional lawgiverfeefing a sort of constitutional
revolution. Such reinterpretation, however, wagftdly undertaken by the author. When
he first speaks of thReichspréasidenas «the guardian of the Constitution» — and the
expression «guardian of the Constitution» cleaglyeals itself as an understatement once
one realizes what Schmitt ended up really advogatjrSchmitt, much like Weber in the
November 1918 series of articles for frankfurter Zeitung’®, starts by pointing to the
liberal doctrine of a neutral, moderating, and balag power, most notably developed
by Benjamin Constant in the first half of the naith centur§’® He then proceeds,
rejecting Weber’s deep mistrust, with a rehabilitatof the German bureaucracy as an
instance of an analogous type of neutrality an@athjity*®®, which nevertheless could
only be grounded upon — and here quite in line Wber in 1919 — a higher political
decision stemming from the authority of the prestdes the one capable of «immediately
connecting with the general political will of thee@nan people®’. The point, however,
Is not just that the president represents theokilhe people as a whole, but that hthes

only onewho can do so. He monopolizes it, since, giventthesformation of modern

477 See Schmitt, egalitat und Legitimitgtpp. 14-19.

478 See Weber, «Deutschlands Kiinftige Staatsform»4@§-469.
419 See SchmittDer Huter der Verfassungp. 132-140.

480 Segibid., pp. 149-156.

481 |bid., p. 159: «Die Verfassung sucht insbesondere déorast des Reichsprasidenten die Mdglichkeit
zu gebensich unmittelbar mit diesem politischen Gesamtwillies deutschen Volkes zu verbinded
eben dadurch als Hiter und Wabhrer der verfassurgigi@é Einheit und Ganzheit des deutschen Volkes
zu handeln.» (Emphasis added.)
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mass politics, plebiscitary legitimacy is the omgnsensually recognized system of
validity remaining*®? The neutral power of the plebiscitarilly legitiredt president is
radically reinterpreted as the power to neutrgbadiamentary legality.

Wolfgang Mommsen has interpreted Schmitt’s conoeptf the plebiscitary
authority of theReichsprasiderds a coherent, albeit one-sided, development dferie
notion of leadership democrati?. This, | think, cannot really be contested. But onest
still bear in mind, considering both authors’ pokd thoughtin toto, the distance between
Weber’'s desperate and highly ambivalent attempa #beral-democratic politics of
charismatic salvation and Schmitt’s visceral ctigqof liberalism and modern secular
politics. As | have argued elsewhere, the significaonvergence of their political
positions in the critical junctures at the begimnand in the end of the Weimar Republic
resembles two mountain roads, departing ratherafeay from each other, which
nevertheless intersect along the way — the inteémelbeing neither wholly accidental nor

strictly necessar§f*

4. The primacy of authority and the theological suffoation of the political

The two instances of Schmittian alternatives terk democracy which | have
just discussed contribute to a more precise uralaigtg of the author’s vision of politics.
But an assessment of Schmitt’s ideas would alwaysm incomplete without a reading
of his work onThe Concept of the Politic@Der Begriff des Politischgn

Between 1927 and 1933, Carl Schmitt developedhneet consecutive attempts,
his Concept of the Politice®® As in so many of his works, the inaugural senteisce

simultaneously concise, crucial, and enigmatic: ecflal political distinction is the

482 See Schmitt,egalitat und Legitimitgtp. 93.
483 See MommseriMlax Weber und die Deutsche Politiip. 408-413.

484 For my take on the endless controversy, inaugdiaggMommsen’s seminal work, around the Weber-
Schmitt affair, see Pedro T. Magalhdes, «A Contingent AffinityaXVWeber, Carl Schmitt, and the
Challenge of Modern Politicsdpurnal of the History of Ideagorthcoming.

485 1n line with Heinrich MeierDie Lehre Carl Schmittsvho has perceptively investigated the differences
between the three different editions, | take thg3l@ersion as the definitive one. Hence, unleserotise
noted, | quote from there, even if the 1932 editias not only been re-edited and reprinted by Dené&k
Humblot ever since, but also served as the basiGéorge Schwab’s English translation.

The first version appeared in 1927 as an artickémrchiv fir Sozialwissenschaft und Sozialpaolitkd
was partially reprinted in Schmiositionen und Begriffeop. 75-83.
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distinction between friend and enenf{&The field of politics is, thus, apparently defined
in basic conflictual terms. Weber, as we have salen,conceived politics as struggle and
conflict. Yet, here too, Schmitt radicalizes thenoept far beyond the Weberian scope.
Whereas Weber conflated the (modern) State andpdhical, Schmitt postulates a
conceptual priority of the political relative toetiState. The first sentence of the 1932
edition had been: «The concept of the State premgspthe concept of the politicdl%

In 1933, that presupposition does not even nebd teiterated, and Schmitt plunges right
into the distinction between friend and enemy asdtucial criterion of the political.
However, to use the phrase chosen by the authdra@acterize the methodology of his
Political Theology Schmitt's «radical conceptualization» is not megtd to the
assumption of the theoretical precedence of thitigallvis-a-vis the State. Here, it has
also to do with the proximity of the political the extreme case of a decision over the
life and death of human beings. Weber, in his 18&&ire on the profession and vocation
of politics, had averred that the relation betwgeifitics, the State and violence was
particularly «intimate». Schmitt, who iRolitical Theologyhad still conceived such
closeness in preeminently conceptual and non-naatesrms as a monopoly on the
exception, now reinterprets it in all its physicatensity: the political relates to the
ultimate possibility of the sacrifice of human lifethe struggle against the enemy, to the
eventuality of killing, or being killed by, the ptital opponent. It is not just about the
legitimate control of the means of physical coaenclout quite concretely about the critical
prospect of bloodshed. The political defined inmerof the opposition between friend
and enemy is rooted in the prospect of ultimateing translated into the extreme case
of war88

Schmitt states in the introductory sectionlfdie Concept of the Politicshat his
aim is to show the «autonomy and decisiverf@8sf the political. Apparently, the
«autonomy» has to do with the peculiarity of thétjpal distinction between friend and
enemy, which differs from the contrasts that chiaréme other spheres of human action,

such as the moral opposition of good and evil,absthetic differentiation of beautiful

486 Carl Schmitt,Der Begriff des Politischenp. 7: «Die eigentlich politische Unterscheidursy die
Unterscheidung von Freund und Feind».

487 Carl Schmitt,Der Begriff des PolitischenThird Reprint of the 1932 Edition, Berlin, Dunck&
Humblot, 1991, p. 20: «Der Begriff des Staateststgn Begriff des Politischen voraus.»

488 See SchmittDer Begriff des Politischerpp. 15-19.
48 bid., p. 9: «Selbstandigkeit und MaRgeblichkeit ddgipohen Gegensatzes».
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and ugly, and so on. However, the political is agtonomous in the sense that it is one
life sphere among others, one particular type ohatiomy next to others. Instead, the
«autonomy» of the political must be understoodemts of its «decisiveness». The
political opposition of friend and enemy designaties most fundamental form of a
human opposition, because it can be radicalizetldgoint of a decision over life and

death. To quote Schmitt:

«The political can draw its strength from differesgtheres of human life, from
confessional, economic, moral and other oppositibmwes not denote a separate
(...) subject area, but rather ttlegree of intensitgf an association or dissociation

of human beings (...)*

Given such understanding of the political in temfisntensity, how should one
make sense of Schmitt's quest to salvage it froenlitkeral «age of neutralizations and
depoliticizations»? As far as the emergence of modess politics is concerned, at first
sight it appears to pose a challenge to Schmitttsative of liberal dwindling as a story
of «neutralizations and depoliticizations». Actyathe nature of modern party politics is
much more intense in its conflictual drive than thalitics of notables typical of
nineteenth-century liberal parliamentarism. Masips, at the domestic level, seemed
to be marked by strong (re)politicization, not bg/contrary. The degreeof intensity,
that is: the political dimension, of the variougisb clashes was on the rise rather than
decreasing. For Schmitt, however, the problem petkto the domain of friendship, not
enmity. In other words, what was lacking was thegtee of intensityrequired for the
prior establishment of political unity. Becauseeimgity is not just a distinctive feature of
political dissociation, but also of political asgdmon. And the emergence of a political
opposition, which is never a conflict between isatdaprivate individuals, can only be
the product of some form of priorly constitutedipoal unity. As Meier keenly puts it,

«[t]he political «pops out» where two come togethra unite against an eneri$» The

4% |pbid., p. 21: «Das Politische kann seine Kraft ausiEschiedenen Bereichen menschlichen Lebens
ziehen, aus konfessionellen, wirtschaftlichen, hiwerhen und andern Gegensétzen; es bezeichnet kein
eigenes (...) Sachgebiet, sondern lsensitatsgrackiner Verbindung oder Unterscheidung von Menschen
(...).» (Emphasis in the original.) On Schmitt’si\ception of the political as intensity rather autmy, see
Meier, Die Lehre Carl Schmittgpp. 57-58.

491 Meier, Die Lehre Carl Schmittg. 61: «Das Politische «springt heraus», wo zZMsammenkommen
und sich gegen einen Feind verbinden.»
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essential point here is that the association mestabintense as the subsequent
oppositions; it must be decisiveunity. According to Schmitt, the forces of modern
pluralism fell short of that. They did not pass tast of the extreme case, which, if one
assumes the perspective of domestic politics, wasmyg less than civil w&t?2 The social
cleavages that dominated pluralist party politicgyhth bear an intensity capable of
preventing a war to be successfully waged, in themen of unity, against each of the
parties’ key interests and principles, but it was strong enough tdecidesuch a war
unequivocally in favor of one of thefd® As the author saw it, where party pluralism,
with its fragile coalitions and compromises, fl@lmed, political unity — in modern terms,
the State — subsided. To Schmitt, the transitiemfiBismarck’'sKaiserrreichto the
Weimar Republic illustrated the insufficienciessotth pluralism: the internal enemies of
the Imperial State, Catholics and socialists, veatlithe monarchy, but when they had to
step in its shoes, they could not create and supfaitical unity, lingering on as mere
«residues oKulturkampfand socialist laws3* until the decision of 1933 finally put an
end to their flaky party pluralist Stat®. The distinction between friend and enemy is the
fundamental criterion of the political, but it isdatinction that must be grounded upon
an unguestionable, commanding, supra-partisanidecibhe intensity of the opposition
is derived from the intensity of a priorly constéd order and unity. Without such order
and unity, which, in the modern context, can om\ebtablished by the State as a supreme

third party capable of overcoming pluralistic digiss, the political vanishes:

«The concept of the political has, however (...)rglistic consequences, but not
in the sense that within the same political umplaalism could take the place of
the decisive friend-enemy grouping without therel®stroying, along with the

unity, the political itself.$®

492 5ee SchmittDer Begriff des Politischerpp. 14-15.
493 1pid., p. 22.
4% bid., p. 25: «Residuen von Kulturkampf und Sozialists®jz».

4% The 1933 edition clearly adapted the text to #stet of the new Nazi power holders. See, for icgtan
the insertion on p. 14: «In einem pluralistischdnh. von einer Mehrzahl verschiedenartiger Panteie
beherrschten Parteienstaati€ es das Deutsche Reich von 1919-1932) wend das Wort ,politisch”
gleichbedeutend mit ,parteipolitisch.» (Emphasilsiad.)

4% |bid., pp. 27-28: «Aus dem Begriff des Politischen bege sich allerdings (...) pluralistische
Konsequenzen, aber nicht in dem Sinne, daf? infedialund derselben politischen Einheit an diel&tel
der maligebenden Freund- und Feindgruppierung amliRimus treten kdnnte, ohne daf3 mit der Einheit
auch das Politische selbst zerstort ware.» Therajpdtic consequences» Schmitt has in mind poift, o
course, to a pluralism of States at the internatitevel. Seébid., pp. 35-41.
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This is the reason why, as previously noted, Sdhaailternatives to liberalism as
anti-politics, to the «liberal critique of politis®”, different amongst each other as they
might be, all seek to salvage the State as unclggbble, final, decisive authority.
Schmitt’s concept of the political postulates thienacy of authority.

Heinrich Meier, contrary to the Schmittian renarssaamongst theorists of the
contemporary leff® has grasped the consequences of Schmitt’s vigipolitical unity
and authority in great depth and detail. The undaing of the concept of the political
in terms of intensity, rather than autonomy, whidier traces through the successive
revisions of Schmitt’s text between 1927 and 1983%onceived by him as a decisive
move in the direction of the theological. And indei one considers the 1933 version in
its internal development, a similar movement tgiase. In the first three sections of the
text, up until the decisive statement of the priynaicintensity, Schmitt’s reasoning could
still be viewed in terms of a simple assertionh® autonomy of the political vis-a-vis
other spheres of human action. Such introductosggges seem to locate the political
predominantly in the realm of inter-State relaticess pertaining to the conflicts between
peoples in the status of political unity. Yet, tieor to domestic politics and to the
corresponding extreme case of civil war had alrdagn opened. And civil wars were
then complemented, further emphasizing both tlaitpand the intensity of the political,
with the holy wars of faith, which are «actionsttban be based upon a particularly deep
and authentic decision of enmity% When Schmitt finally searches for a manifestation
of the political in its utmost intensity — in a §ea which develops the idea, already stated
in the last chapter of tHeolitical Theology®, that all political thought presupposes either
the natural goodness or the natural evilness ohtiman condition, further arguing that
thetruly political, just as (Christian) theology assumes the origiimdliiness of mankind,

must choose the latter alternative, because erseityands at least the possibility of a

497 |bid., p. 50: «Es gibt infolgedessen eine liberale tiRodils polemischen Gegensatz gegen staatliche,
kirchliche oder andere Beschrankungen der indididoeFreiheit (...), aber keine liberale Politik
schlechthin, sondern immer nur eiifeerale Kritik der Politik» (Emphasis added.)

4% Eor a critique of Schmitt’s appropriation by cangorary left-wing thinkers, see the conclusionstel
pp. 204-207.

499 schmitt, Der Begriff des Politischem. 30: «heilig[e] Kriege und Kreuzziige sind Aktém, die auf
einer besonders echten und tiefen Feindentschetdemdpen konnen.»

500 See SchmittPolitische Theologiep. 61.
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fundamental, constitutive eviiné§s— he ends up finding it in a war speech given by

Oliver Cromwell:

«For the modern era, | see the most powerful esopif such enmity — (...) even
stronger than Lenin’s crushing sentences agairstbiburgeois and Western
capitalism — in Cromwell’s struggle against Pa@@s@ain. In the speech of 17
September 1656 (...), he sayé.:) The conservation of that “namely our National
Being” is first to be viewed with respect to theg® seek to undo it, and so make
it not to be: Let us therefore consider our enemithg Enemies to the very Being
of these Nationg...): “Why, truly, your great Enemy is the Spaniard. He is
natural enemy. He is naturally so; he is naturad/throughout — by reason of that
enmity that is in him against whatsoever is of Gtlatsoever is of God which is
in you, or which may be in ydurhen he repeats: the Spaniard is your enemy, his
enmity is put into him by Godie is ‘the natural enemy, the providential enémy
whoever considers him atcidental eneminows neither the Scriptures nor the
works of God, who said, | will put enmity betwedry seed and hers (Gen. 1ll, 15)

(...).»02

Political enmity is thus traced back to the diviecemmand which, following
Adam’s original disobedience of the heavenly orflunded human history as a history
of sinfulness and salvation. Enmity is a providagintommand — and, hence, «politics is
the destiny?®® — which has to be obeyed until God puts an enkigtory in the Last
Judgment. It has to be obeyed even against oneisbogthers, as the story of Abel and

501 See SchmittDer Begriff des Politischempp. 44-45: «Ein Theologe hort auf, Theologe Zn,seenn er

die Menschen nicht mehr fir sindhaft oder erlésbhedgrftig halt und Erléste von Nicht-Erldsten,
Auserwahlte von Nicht-Auserwahlten nicht mehr ustieidet (...). Weil nun die Sphéare des Politischen
letzten Endes von der realen Mdglichkeit eines #fesnbestimmt wird, kénnen politische Vorstellungen
und Gedankengénge nicht gut einen anthropologisg@ptimismus* zum Ausgangspunkt nehmen. Sonst
wirden sie mit der Mdglichkeit des Feindes aucle jgokzifisch politische Konsequenz aufheben.»

502 |bid., pp. 48-49: «Fur die Neuzeit sehe ich den mastaigAusbruch einer solchen Feindschaft — (...)
starker sogar als Lenins vernichtende Satze gegerBdurgeois und den westlichen Kapitalismus — in
Cromwells Kampf gegen das papistische SpanieneirReéde vom 17. September 1656 (...), sagt(er) ,,
The conservation of that ,namely our National Beimgfirst to be viewed with respect to those wkels

to undo it, and so make it not to bBetrachten wir also unsere Feindlee Enemies to the very Being of
these Nation§...): ,Why, truly, your great Enemy is the Spaniard. Ha matural enemy. He is naturally
s0; he is naturally so throughout — by reason eatt thtnmity that is in him against whatsoever is ofiG
Whatsoever is of God which is in you, or which nayn you' Dann wiederholt er: Der Spanier ist euer
Feind, seinenmity is put into him by Goér ist ,the natural enemy, the providential enénwer ihn fur
einen accidental enemyalt, kennt die Schrift und die Dinge Gottes nicthér gesagt hat, ich will
Feindschaft setzen zwischen Deinem Samen und iBgmen (Gen. I, 15) (...).»

503 |pid., p. 21: «Die Politik ist das Schicksal.»
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Cain, that primordial civil war, illustrates. Thsthe fundamental theological horizon of
Schmitt’s concept of the political — and the thegodal core which he wishes to rescue
from the «neutralizations and depoliticizations»iloéralism, a doctrine of «illusion and
fraud» that seeks to veil and dissolve naturaldoevial enmity through its false
universalisms of morality and economic utilifijhe Concept of the Politicdinishes,
thus, with a furious assault on «the complete itwgm of «liberal catechism» and on its
«church father» Benjamin Constaft.

But that ultimate theological horizon suffocatesermyv conceivable precise
delineation of thgolitical. The quest to affirm the political as thepreme, foundational
imposition of a decision on who is friend and wh@nhemy, against liberal universalism
and its «neutralizations», is in and by itself actntoo general goal to be translated, in
the late modern context at least, into any defidtiical program. It can and it has easily
fused, as | hope to have shown, with various differauthoritarian alternatives to
liberalism, from the projects of Caesaristic presiialism developed by desperate
political and intellectual elites to the outrightdlitarian and racist ideology of the Nazis.
The void left by the theological escalation of Sdtispolitical thought helps explain
why his ideological sympathies shifted relentlesslilst his fundamental antipathy —
and the possibility of defining him in strictly nsigve terms — remained constant. Even
to describe him rather loosely as an authoritagiatist would already be far too specific.
Indeed, the modern State, as symbolized by Hobhesiathan, is conceived by Schmitt
as a mitigation of the intensity and totality oétpolitical, since it essentially served to
settle religious wars by politically neutralizingligion and setting up a divide between
the public and the private, the official religiohtbe State and the tolerated, personal
religious conviction of the individual. Its transckence was merely legal, a product of
human artifice, a mortal God eventually turned iatbuge mechanical apparatus, short
of the metaphysical transcendence that characsattieepolitical in its highest degree of
intensity®°® In the modern age, marked by rampant irreligioasné might the duty of

504 Sedbid., pp. 49-61. For a revealing instance of Schmttlitical-theological rage, see p. 56: «Constant
ist ein Kirchenvater der gesamten liberalen Geisiigdes 19. Jahrhunderts. Seine Abhandlung vomeJah
1814 [«De I'esprit de conquéte et de I'usurpatjoenthalt schon das ganze geistige Arsenal dieses m
Illusion und Betrug angefillten Sakulum$Emphasis added.)

Here | draw essentially on Meiddje Lehre Carl Schmitipp. 93-102.

505 This is the main point of Carl Schmit@®r Leviathan in der Staatslehre des Thomas Holfies. und
Fehlschlag eines politischen Symh@&gcond Edition (Glinther Maschke), Cologne, Hobeanh1982, a
work written shortly after the author’'s marginatisa by the Nazis and which is sometimes interprete
wrongly, in my view — as part of his supposed \kilesistance to the Nazi regime.
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the believer, who has to act within a providenyiaikésigned human history, to affirm the
State as a «fragment» of achievable order agaatktthe degeneration of pluralism and
the false promises of liberal universalism. As Sithput it, «a piece of concrete order is
more valuable than the empty generalities of aefedsality>»°®. The supreme authority
of the State can thus accurately be seen as Sthanttumstantial friend in the context
of modern politics. Yet it is but a shallow suhdti for that higher order and authority
that stems from the distinction between believers lzeretics, between those who know
(and obey) the truth as revealed by divine scrgpand those who rebel against it. Like
the counterrevolutionary Donoso Cortés, albeit gpshwith a more moderate sense of
urgency, Schmitt seems also to await in expectatierfinal battle between Christians
and atheists that will settle for good the salvabothe eternal condemnation of mankind.
That apocalyptic battle would indeed correspondth® most intense, to the total
manifestation of the political. In this sense, Sdtismfight against liberalism could
ultimately be interpreted as a struggle to removeegy powerful obstacle that the
providential God has put in the way of such conolusWould it be the last obstacle?
No-one can answer, and it would be a foolish sigmuman presumptuousness to attempt
to see through the inscrutable workings of divinevitlence>®’

As Hans Blumenberg has keenly noted in the condéxtis critique of Karl
Lowith’s thesis of the philosophy history as sedaked Christian eschatologfy, there is
an unsolvable tension between the Christian Gdbeof.ast Judgment and the Christian
God of Providence: «The eschatological God of titead history cannot at the same time
be the God who makes Himself known and crediblédigtory as its caretakeP®
Schmitt’s political thought seems, in the last resm be trapped within such tension.
However, that is a purely theological dilemma -taakes center stage at the heart of
Schmitt’s thought, it ends up submerging and desig the political as a distinct,

autonomous realm of human action.

On Schmitt’'s understanding of the transcenderitideff the Hobbesian State, see also Mdike Lehre
Carl Schmittspp. 163-177.

506 Schmitt, «Staatsethik und pluralistischer Stagt»,162: «In einer vom Gesetz des Pluralismus
beherrschten geistigen Welt ist ein Stlick konkréreinung wertvoller als die leeren Allgemeinheiamer
falschen Totalitat.»

507 0On Schmitt’s Christian understanding of histose #Meier Die Lehre Carl Schmitfgp. 189 and ff.

508 Karl Lowith, Meaning in History: The Theological Implicationsth& Philosophy of HistoryChicago,
University of Chicago Press, 1949.

509 Hans Blumenbergihe Legitimacy of the Modern Adgaskerville, MIT Press, 1985, p. 32.
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Conclusions

1. Political legitimacy torn between transcendence andnmanence

The three great authors whose thought has sentbeé asain object of the present
dissertation were fundamentally concerned, in #aystanding in-between the two great
wars of the twentieth century, with the problentred «ultimate grounds» (Weber) which
sustain the political order. The issue of legitimdor sure, arises with particular urgency
in historical instances — such as Weimar — of rigvolution and transition. From a
different angle, however, the urgency is also adggof one of modernity’s decisive

scissions: the separation of religion and politics.

A retrospective glance from the standpoint of asctidated Western liberal
democracy in the late twentieth or early twentgtfzentury might treat such crucial split
as afait accompli— and tell the story of a more or less smoothsfiermof the ultimate
source of political legitimacy from God to the Pkopret, to late modern thinkers such
as Weber, Kelsen and Schmitt the matter was fan gettled. Quite on the contrary, as

the present work must by now have clearly showwai hotly contested.

The marriage between religion and politics in tHai€ian West'° had surely
been of mutual benefit. The political powers grdmiigious institutions not only access
to the material riches of this world, but they atsdped create tremendous opportunities
for the global assertion of the Christian faithpesdally after Europe’s maritime
expansion set in. The Christian religion, in tusfiered politics something less tangible,
but equally significant. Namely: the inscription tife political order in a superior,
divinely established order which transcended thpigaal finiteness of all that is human.
In other words, religion supplied the political erdvith a substrate of meaning — and a
promise of duration beyond the biological life ofars and ruled — that was crucial to the
latter’s legitimacy. The modern split of religiondapolitics meant, thus, a secularization
of the ultimate foundations of the political ord&he transcendent gesture seeking to

5101t was, indeed, a marriage rather than the fuligeeof religion and politics that characterizednya
non-Western cultural settings, because of the gtérgiinstitutional autonomy of the Catholic Chureh
and, later on, of many Protestant sects — rel&bitke political powers.

192



make the political and the divine orders coincidsweplaced by an immanent movement

which sought to ground the political order in it8ro— human and rational — terms.

Such replacement was highly tortuous and fraughth wension, as the
ambivalences at the heart of Max Weber’s polittbalught indicate. Weber interpreted
the political philosophy of the Enlightenment, khsgon the discourse of human rights,
essentially as the secularization of religious ratught doctrines. Such thinking had had
its golden age in the second half of the eighteanthin the early nineteenth centuries,
as it infused and legitimated political revolutioti'oughout Europe and in North
America. But, as Weber’s narrative of modernitistak, its substantial axiological appeal
increasingly wore off, in the process of beingaaéilized into mere legal positivism. The
forces of modernity — rationalization, bureaucratiian, specialization and, in the last
resort, secularization — contributed to the erosibthe ultimate meaning of all human
actions and, thus, also to a deep crisis of palitegitimacy. The «disenchantment of the
world» might certainly be interpreted as a libematfrom old theological cosmologies,
but to Weber it also definitely signaled the lo$sacsignificant source of meaning to
human life in all its spheres. The prospect ofrtke of an «iron cage» (or «shell as hard
as steel») that would incarcerate mankind in a avofl routine, function and utility,

deprived of an ultimate purpose, was amongst Maké&We deep-seated fears.

Still, he was not the type of thinker prone to otetfalse hopes or groundless
illusions. To Weber, a disillusioned realist if taever was one, the return to an idealized
past free from the strictures of State bureaucsacythe capitalist economy was nothing
but a romantic cradlesong that every serious obsérad the duty to discard, if only for
the very simple reason that pre-modern societie® aetually filled with plenty of
particularly harsh strictures of their own. Seveiflnot most, of the elements that
combined to form the frightening panorama of thericage» of modern life had to be
acknowledged. Notwithstanding, there still seenwdbé¢ room left for the — however
transient — eruption of sources of meaning capablpreventing the full closure of
modernity’s cage. In fact, the field of politicsfered, in Weber’s view, some of such
precious promises. Modern politics, according te #thor, was marked by the
unstoppable growth of bureaucratic apparatuses Wwdathin the State and within the
political parties. But their primacy could still lakefied by charismatic leaders whose
personal qualities allowed them to rise above, aochmand, both the spiritually

proletarized party staffs and, eventually, the wholchinery of public administration.
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The concept of charisma, borrowed from Protestaulobgy, is Max Weber's key
for the extraordinary rupture with the continuitfyroodern legal-rational, bureaucratic
rule — and, more broadly, for the very problem olitieal legitimacy. Weber’s transfer
of charisma from the world of ancient religion k@t of modern politics was, however,
filled with thorny implications. On the one hand,lie sure, the idea of charisma was to
a very large extent de-theologized. The charisnatidical leader was not a prophet
committed to spread the word of the one and onlg,Gmd thereby to transform the
whole set of values and symbolic references ovargcommunity, but, more modestly
one might say, a man seeking to further a particodaise amongst diverse, either
competing or non-mutually exclusive, alternativésstead of being devoted to a
monotheistic deity, he took part in the insolublyrplistic struggle of religious and
secular gods that is so brilliantly outlined in &ce as a Vocation» as the trademark of
the modern fragmented world. The god Weber pergowainted to serve, the great cause
he desired to witness transcending the impositiand limitations of modernity’s
immanent logic, was certainly the nation. Irrespecof the cause served, however, in
the modern context there seemed to be, accorditigetauthor and in spite of his own
vision of the elitist turn of modern mass politing, room for the unilateral assertion of a
leader solely on account of the devotion commarimetthe latter’s intrinsic charismatic
gualities. In the mass democracies Weber saw enggrgharisma was not only de-
theologized, but also reinterpreted in anti-autiaoian terms which reversed its original
causal nexus: (electoral) recognition by the mégsliowers became the cause, not the

consequence, of charisma.

Max Weber's modern charismatic leader appears, é)eas a creature divided
between the conflicting demands of transcendenad iammanence, between the
uncompromising commitment to the grand cause($)ntight bestow upon the political
order the ultimate meaning it so urgently cravesafiod the necessary reliance on the
electorally constructed will of the people whiahthe last resort, might deny a leader his
charismatic status. The paradox of Weber's modearismatic politics is one of the
major symptoms of the crisis of liberalism — and liberal narratives of political

legitimacy — in late modernity.

To the unsolvable tension of Weber’s charismatiendma Hans Kelsen replied
with the effort to assert pluralist democracy gently within modernity’s immanent
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frame, interpreting popular legitimacy as the fordemocratic legality of Rarteienstaat

and striving for a theory of law and the State fireen theological contamination.

The problem of political legitimacy becomes, thusKelsen’s eyes, equivalent
to that of democracy, e. to the construction of the people as the immasentce of
legitimate authority. The Austrian scholar’'s quiestthe demos claims to be decisively
inspired by Rousseau in its reading of the ideasesfdom and equality. However, the
Rousseaunian connection soon begins to fade awaddelaen’s deepest epistemological
concerns move to the fore. The point is not onlt tthe author rejects the utopian
prospects of an actual elimination of the rule @hnover man, considering democracy a
form of Herrschaft More significantly, in stark contrast to the Reegunian tradition,
Kelsen refuses to conceive the people in subseanéims as an empirically existing
entity. To him, the people is and remains an abstrrmative construction, which can

only fictitiously be personified.

But the Kelsenian break with a substantivistic -the author’s terminology:
hypostatized — approach to the concept of the pedpés not merely indicate a move
away from the footsteps of Rousseau. Perhaps myguertantly, it marks the author’s
attempt to liberate the theories of law and theeSteom the intellectual horizon of
theology, so as to make it attain the dimensioa tuly modern science. Hans Kelsen
appears explicitly as an epistemological atheist wishes to expunge the knowledge of
law and the State from theological (pseudo-)dilesaad their (pseudo-)solutions. A
modern man of science, Kelsen rejects both theonotif the natural miracle as a
momentary suspension of the causal laws of natopesed by the omnipotent God and
the idea of a «legal miracle» which would affirne #overeignty of the State by allowing
it to transcend, in exceptional circumstances,léigal order it had created in the first

place.

However, Kelsen’s own understanding of the Stata asmplex compound of
abstract normative relations, hierarchically orgadi as a system of delegation and
representation, can ultimately do little to affidemocracy from the point of view of the
ideas of freedom, equality and popular sovereigmtyact, rather more modestly, in the
mid-1920s he would end up defending parliamentagnatracy as the achievable
compromise between some degree of participatidhetitizens in the creation of the
political order and the inescapable requirementh®focial division of labor, which he
views as a necessary condition for progress. Yegdalitional argument of the utmost
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significance, which not only draws democracy to tmbit of Kelsen’s secularist and
scientific Weltanschauungdput also narrows the distance between its ideokgy its
institutional realities, is further supplied to bug frail case for the democratic State: the
idea of democracy as the fundamental political esgion of a relativistic understanding

of truth and knowledge.

The idea of relativism, on the one hand, helps &elsonceive the people, as it
really exists, in pluralistic terms, with the paldl parties emerging as the irreplaceable
instruments of modern democracy and the attainrokatperfectly consensual, supra-
partisan general will discarded as a sheer metiéigadlillusion. And on the other hand,
above all, relativism connects Kelsen’s democridwgory with his epistemology. Just as
there is no absolute truth which transcends thediof human cognition, there can also
be no absolute, supra-human value from which absauthority might be derived
irrespective of the conflicting wills of the actualembers of the political community.
However, the lack of a substantive axiological fdation to democracy involves specific
risks which the triumph of form and method over fahce in the modern theory of
knowledge was spared from. Modern science, of epusss always subject to being
challenged by rival or alternative sources of megntruth and knowledge, even if its
social prestige increased with every technologathlance and cultural achievement it
seemed to contribute to. Yet, boundaries were lgi@aarked and religious adversaries
of science generally refused to enter the lattexddm just as much as the apologists of
scientific modernity declined to play the game @ligious transcendence. The case is
different with the radical pluralism of relativistdemocracy, which, so as not to become
entangled in a «fateful contradiction», must natydigs most ruthless enemies access to
its own instruments, that is, the chance to pgdia in the definition of the political order
— and, ultimately, the possibility to abolish demamy through democratic means. The
«fatherless society» of democracy, the fraternd¢oof immanent freedom, equality and
pluralism, could never fully prevent the menaceyse Peter Gay’'s heading to the final

act of the Weimar drama, of «the revenge of thiecfa®'™.

Carl Schmitt’s critique of liberal democracy and@ar modernity appears as one
of the most radical attempts to reaffirm a visidranscendent political authority in the

late modern era. Schmitt’s rejection of the cagit@conomy and its liberal political order

51 See above, p. 47, fn. 101.
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has several distinct layers, from an early literaegthetic condemnation of modern
civilization to the astute exposure of the contradns of the parliamentary State. But the
fundamental core of the author’s critique is lodate his political theology, in the

uncompromised assertion that the problem of thadations of the political order must

not leave the orbit of metaphysical-theologicakmrang.

Schmitt’s concept of sovereign political power iarked by the primacy of the
exception over the norm. According to one of histfamous sentences, «[s]overeign is
he who decides on the state of exception». Henedy onder extraordinary
circumstances, in the context of a real emergerayight be shed upon the true subject
of sovereignty. On the other hand, such subjecécessarily made up of flesh and bone
persons with the power of — theoretically at leashbounded decision, thus irreducible
to a system of abstract legality. Yet, what doésdhncept of sovereignty as decision on
the exception have to do with a theological un@deding of the problem of political
legitimacy? In another decisive passagedPofitical Theology the author affirms that
«[a]ll significant concepts of the modern theorytloé State are secularized theological
concepts». Indeed, the legal and political idethefexceptiomuarevelation of the true
sovereign is, so Schmitt, nothing but the secuddéion of the theological concept of
miracle; the former plays in the theory of the Stte same exact role as the latter does
in theology. And modern liberal politics soughtcltase away the exception from legal
and political reasoning, in the name of the ruléag¥f, just as much as modern science
wholly discarded the idea of the miracle from itelaerstanding of the natural order and
its immanent laws. Given the conception of ultimadditical authority in the image of
transcendent divine authority, and the inextricéiblehe posits between political thought
and theology, Schmitt comes to the conclusion iin@dern politics must be understood

as a grand «struggle against the political».

Schmitt’s critique of liberalism appears, in thense, as the vindication of an
authoritarian, transcendent and theologically-drivasion of the political. In the
European late modern context, however, where agligianed as a driving force behind
political projects, the author was unable to tratessuch a vision into a clearly delineated,
positive political alternative. Protestant sectd hastorically been a spiritual source of
capitalism and liberalism; the Lutheran deferemcenbnarchic authority was a thing of
the past, now that the Wilhelmine Empire had crwedpbnd political Catholicism was

compromising, in Germany and elsewhere, with ticelse forces of parliamentarism and
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democracy. To be sure, dreams of a robust authantam set to overcome the crisis of
the liberal State, even if of secular inspiratibourished in the early twentieth century.
And, indeed, Schmitt endorsed their ideas and laggsiin several instances. But he was
never, in essence, a radical nationalist, in spitéhe circumstantial attraction to the
political mythology of fascism; nor was he stricyconservative in search for a political
stability which pluralistic democracy seemed undblsecure, even if his exploitation of
the plebiscitary tendencies of the Weimar Constituimight suggest that. Schmitt's
praise of fascism has less to do with nationafigt@siasm — for him, in the last analysis,
a derivative of pagan idolatry — than with the sogma restoration of the supreme
authority of the State. And his vision of plebiacjtleadership does not testify to a legalist
concern with stability, but rather to a deep hurfgeunchallengeable order — a hunger

which has profound religious sources.

That the State, as the modern embodiment of pallibeder, has an undeniable
transcendent deficit and appears, in itself, aodyrt of secularization, is something that
Schmitt knew all along. But such «fragment» of aghble order was still worth fighting
for, still worth vindicating against both the falsaiversalist promises and the actual
pluralist degeneration of secular liberalism. Te ttause of Statist authoritarianism
Schmitt could find many associates, but none agtisllared his deepest theological
concerns. The collaboration with the racist ideglofithe Nazis expresses perhaps the

unavoidable tragedy of the last great counterreianary thinker.

2. Weber, Kelsen and Schmitt in post-1945 political tbught

The rise to power of the Nazis and their reignafar from 1933 until 1945 had
a profound impact on the subsequent reception of Wiaber’s, Hans Kelsen’s and Carl
Schmitt’s political ideas. In the present workavk tried to avoid the retrospective bias
of interpreting their pre-1933 intellectual outfnaim the perspective of that pivotal — and
most tragic — moment in late modern German histAryexplicit attempt was made to
place their thought in the precise context of Weimerisis of political legitimacy, which
no-one could have known for sure that it would leatbtalitarian and racist dictatorship.
But such an attempt is an exception to numerousytifmost, post-1945 considerations
of their legacy. Indeed, their thought has beerelyithterpreted as having contributed —
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though, of course, for very different reasons aiitth wignificant variations in terms of
both the degree and the actual nature of the segpoantribution — to the intellectual
currents that nourished the «German catastrophe».

West German political thought in the 1950s was ®@rky a renaissance of
natural right theory, which sought to provide austphilosophical foundation to the new
liberal-democratic order. Such a rebirth was ndy arreaction to the horrors of the recent
past, but it also represented an alternative tond-adefense against — the materialist
doctrines that dominated in the East. Weber, KetsghSchmitt, in spite of all that sets
them apart — and | interpreted their political thuas different and, to a large extent,
alternative takes on the crisis of political legiticy in late modernity —, either took an
explicitly critical stand towards natural right trees or seriously questioned their
capacity to serve as the «ultimate grounds» whisagned the validity of the political
order. Hence, it is perfectly understandable theirtideas were marginalized, or turned

into a favorite object of critique, by the advosaté the resurgence of natural law.

Wolfgang Mommsen’s colossal work &ax Weber and German Politics, in a
way, a typical product of the intellectual climai@ West Germanycirca 1950.
Mommsen'’s fundamental objection to Max Weber’'sh#hem, to sum it up in admittedly
blunt terms, is that the author ended up focusomgrhuch on power and too little on
rights. Weber was already envisioning a horizont piagralism, when the political
situation, in Mommsen'’s retrospective glance, dbtuaalled for a defense of the most
basic liberal values. In that leap beyond the e¢ntenets of political liberalism,
Mommsen argues in the most controversial sectiohi®fbook, Max Weber's name
became associated with Carl Schmitt’s. Of coutseatthor never argued that the latter’s
political thought, considered as a whole, was dioaation of the former’s. Given the
considerable differences, to which | have alludedughout the present work, in terms
of both authors’ main substantive concerns, diswpy approaches and ideological
orientations, such an assumption would have méteedense. The scope of Mommsen’s
affinity thesis is narrower: it establishes a kipshetween one particular instance of
Weber’s political thought — his vision of a plebiacy-charismatic democracy, which
consolidated between late 1918 and 1920 — anddfispeoment of Schmitt’s life-long
opposition to liberal-parliamentary democracy — theloitation of the plebiscitary
legitimacy of the President of thReich against the paralyzing legality of the

parliamentary State in the final crisis of the WairRepublic. Indeed, Mommsen argues
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that Schmitt’s theory of the plebiscitary legitingaof the Reichsprasidenas the true
representative of the will of the German peopleyonel the authority-dissolving
pluralism of political parties, is a cogent, evérome-sided, development of Weber’s

demands during the first steps of Weimar democracy.

In spite of the restrictions and qualifications, fmsen’s charge has a broad
historical reach. Quite evidently, the point is et — and not mainly — to establish a
momentary approximation between two rather diffetkmkers, but rather the assertion
of a continuity between one of the leading intdlietfigures of German liberalism in the
turn of the nineteenth to the twentieth century atie enemy of liberalism» who helped
see through the demise of German democracy inaithg E930s. And with that assertion
came the even broader claim that Weber, albeiteniionally, paved the way to the rise

of Nazi charismatic totalitarianism.

Mommesen'’s verdict was endorsed by a philosopher wihwld rise to the status
of a leading public intellectual in the Bonn Repablirgen Habermas, who saw in
Schmitt a «natural son» of Weber. To be sure, Haasy like other Frankfurt School
thinkers, was less interested in the historicalpaities of the development of Weber’s
political thought than in emphasizing what he cove# as its normative deficit: the
exclusion of all moral and ethical consideratior@f politics. Interestingly enough, in
not very different terms, conservative thinkerssisas Leo Strauss, have attacked the
supposedly nihilistic implications of Weber’s diseantment-thesis and of his concept
of a value-free social science. Hence, critics fitmoth the left, the right and the liberal
center have associated some central elements oéN8ehought to the rise of Weimar
political radicalism. Indeed, in a historical-inegtual variation on the thesis of an
anomalous Germadonderwedgo modernity, Weber is regarded as a crucial@statithe
station of bourgeois collapse — on the road talifietegration of the German mind which

culminated in the hideous ideology of Nazigh.

The reasons for the stigmatization of Hans Kelsémgight in the German —
though not only in the German — post-1945 contextartainly less obvious, even if they

are not wholly unfathomable. The shadow of Caesatiges not hang over his ideas, and

512 Quite understandably, Anglo-American commentateugh as David Beetham and Lawrence Scaff,
have been far more sympathetic to the founder ofm@e sociology. Lately, Dana Villa, «The Legacy of
Max Weber in Weimar Political and Social Theory»{p, has even stated that «[t]he nihilism, deaisim,
and radicalism that supposedly flows from Webedisitlusioned” perspective is, if not a total fatation,

a kind of legend, one eminently worth dismantling.»
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few thinkers were as steadfast as he was in treewat defense of parliamentary
democracy against authoritarian temptations froeneft and from the right. But Kelsen
was also an unfaltering critic of the idea of natlaw, and the rise to hegemony of natural
law theory after World War Two would not fail togard him as having contributed by
omission to the totalitarian calamities of the rdcpast. Because Kelsen’s relativism
rejects a robust conception of natural right whitdnds above the fragile, ever-changing
compromises of democratic politics — this beingmagedly the one and only bulwark
protecting the citizens from sheer arbitrariféss, partisans of natural law have deemed
his relativistic theory of democracy an easy pm@y ér even a useful instrument in the
service of, totalitarian ambitiort$? Still, Kelsen was not just a target for consemeti
advocates of natural law. Peter Koller's expositioh the problems in Kelsen’'s
justification of democracy argues, from a prognesgperspective, that a way out of
Kelsen’s impasses and shortcomings could be foutickel highly abstract revisitation of
the social contract theories of Rousseau and Kém fwo modern thinkers Kelsen most
admired — that was being undertaken by John Rawlsé&ory of Justicdand also by

Habermas'’s reflections on communicative action theddeal speech situatiotfy,

In spite of such a pervasive renunciation to Kéksémeory of democracy after
1945, the fact is that the Bonn Republic came killfane the author's major demands
during the interwar years: the constitutional amfwp of the political parties!® The
Parteienstaatvas now thele jurereality of parliamentary democracy, not justdésfacto
condition. However, the name that became assocwtedhe new doctrine of the State
of parties in Germany was that of Gerhard Leibhalpublic law theorist who served as
a judge in Karlsruhe’s Federal Constitutional Cdurtn 1951 to 1971 — and who had

513 Moreover, Kelsen’s legal theory would also reftséeny the status of law to the positive normsydul
issued by the authorities of autocratic Statesspective of their actual content.

514 See Leo Strausblatural Right and Historyp. 4, fn. 2 (for the explicit reference to Kelsamd pp. 5-

6: «The contemporary rejection of natural rightde#o nihilism — nay, it is identical with nihilisn...)
The inescapable practical consequence of nihilsfiamnatical obscurantism.» Kelsen, who fought for a
rational science of law and the State free fronntie¢hods of theology, ends up being charged ofigrihi
andfanatical obscurantism!

Such charges are, in my view, greatly exaggeraftdr all, historical experience has abundantlyvsho
time and again, that natural right, too, can beegeasily co-opted by authoritarian forces — a whw
issue, however, far beyond the scope of the presgrsition.

515 See Koller, «Zu einigen Problemen der Rechtfertigder Demokratie», pp. 327 and ff.

516 Article 21 of Bonn's Basic Law: «Die Parteien wérk bei der politischen Willensbildung des Volkes
mit.» («The parties are involved in the formatidribe political will of the people.»)
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been a critic both of Kelsen’s positivist legaldhg in general, and of his understanding

of the democrati®arteienstaatin particular, during the interwar years.

Indeed, in the methodological introduction te hB29Habilitationsschrifton
the concept of representation, Leibholz criticikedsen’s legal theory for reducing dense
concepts to mere technical terMé.Alternatively, the author claimed to derive the
inspiration for his approach from Husserlian pheanology, but in fact Leibholz’s views
on political representation are rather close to dhes developed in Carl Schmitt's
Verfassungslehrand his other writings from the late 1920s andyed930s>*® Like
Schmitt, Leibholz emphasized the dissonance betwmethe one hand, a constitutional
order that still proclaimed adherence to the funelatiad principles of nineteenth-century
liberal parliamentarism and, on the other handldigal reality marked by the clash of
mass party organizations. To the pressing questiogther the Weimar Constitution
should be revised in order to accommodate — andpofse, legitimize — the actual
predominance of the parties in the whole politipedcess, Leibholz¢ontra Kelsen,
answered no. As he saw it, the mass political @axtiere a dangerous surrogate of direct
democracy rather than the necessary instrumemt®adérn representative democracy. In
the horizon stood, not a democracy of the massgsither a dictatorship of the party
which, under charismatic leadership, managed tatiilyewith the State as such and
exclude the oppositiGi or, even worse, the dissolution of the moderneStaider the
uncontrollable pressure of the social cleavageshvkiie mass parties gave political
expression to. Hence, the point of holding on ®lihsic tenets of the nineteenth-century
liberal-parliamentary system, even if only in thermative sphere, was to contain a
movement which was perceived, in the last resorbet conducive to the destruction of
both democracy and the State.

In post-1945 West Germany, however, Gerhard LeibWwoluld become a theorist
and an advocate of the State of parties chieflyough with some not wholly irrelevant
variations — along Kelsenian lines. He abandones niotion of a fundamental

incompatibility between the State as the embodimanpolitical unity and party

517 See Gerhard Leibholz, «Das Wesen der Reprasamtaiio Gerhard LeibholA)ie Reprasentation in
der DemokratieBerlin and New York, Walter de Gruyter, 1973, pp-16.

518 Schmitt,Verfassungslehrep. 208, makes a favorable reference to Leibhdlgs forthcoming work.
519 eibholz saw an example of this in the rise ofiatafascism under Mussolini.
520 See Leibholz, «<Das Wesen der Reprasentations1,28123.

202



pluralism, and the people was now conceived bydsmonstituted by the political parties
themselves, the only entities capable of makiragttially have a say in the processes of
political decision and will formatiof? In a 1952 essay on the structural change of
modern democracy, Leibholz echoes what Kelsen hatbwmore than 20 years earlier,
in the second version &fom Wesen und Wert der Demokratinen he refers to the
«neo-romantic» anti-parties rhetoric as being demgdy anti-democratic, since it
ignores the facts that there is no way back topémdiamentary system of nineteenth-
century liberalism and that the only really-exigtimlternatives to the democratic

Parteienstaatre those of Nazi-fascism and communréfn.

Still, Leibholz’s doctrine of the State of partiiss ultimately, only a mitigated
version of Kelsen’s, just as the Basic Law of tlegléral Republic did only partially
satisfy the requirements listed by Kelsen in therinar years for a democratic reform of
the parliamentary system. In fact, it is not justtthere was no turn away from the
principle of the independence of MPs to some Ilggadtognized form of imperative
mandates. More importantly, the extreme conseqsanidéelsen’s relativistic pluralism
were avoided by a legal barrier to parties whicheal to interfere either with fundamental
liberties or with the democratic order its&f.Such restriction allowed a new doctrine of
the State of parties to flourish in the post-19#Bliectual climate of the revival of natural
law, because it did not oppose the natural lanigsars’ claim to have some fundamental

rights subtracted from the pluralistic — and reiatic — struggle of political parties.

From the three thinkers discussed in this work] SGehmitt emerges as the only
one whose implication in Hitler's regime cannotdigputed. Schmitt did not contribute
unintentionally or by omission to the rise of N&atialitarianism. He actually joined the
NSDAP and collaborated actively, even if only faetatively brief period (1933-1936),

in the erection of the legal foundations of the iNgtate. Moreover, after 1945, contrary

521 See Gerhard Leibholz, «Der Gestaltwandel der Deatigkim 20. Jahrhundert», in Gerhard Leibholz,
Die Reprasentation in der Demokratipp. 240-241; Gerhard Leibholz, «Volk und Partai meuen
deutschen Verfassungsrecht», in Gerhard Leibt&timjkturprobleme der modernen Demokrafidird
Expanded Edition, Karlsruhe, C. F. Mller, p. 76.

5225ee Gerhard Leibholz, «Der Strukturwandel der muste Demokratie», in Leibhol&trukturprobleme
der modernen Demokratip. 122.

523 The second part of Article 21 of the Basic Lawtestahat: «Parteien, die nach ihren Zielen odeh nac
dem Verhalten ihrer Anhanger darauf ausgehen, dhéneitliche demokratische Grundordnung zu
beeintrachtigen oder zu beseitigen (...), sind vetfagswidrig.» («Parties which, by reason of thgirsa

or because of the behavior of their adherents, seelompromise or to eliminate basic liberties log t
democratic order (...) are unconstitutional.»)
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to many academics and intellectuals who had col&tbd with the Nazis, Schmitt refused
to be rehabilitated through an expression of regpesd for the “sins” of the recent past.
With a return to a university position out of theegtion, Schmitt retired to his small
Westphalian hometown of Plettenberg, where he gperest of his days.

Forced, thus, to a sort of internal exile that dodve been detrimental to the
resonance of his work, it is rather amazing that itkeas of Schmitt’s radical anti-
liberalism were so eagerly taken up by so manyhoké who, after 1945, remained
unsatisfied with the achievements of the liberaleor And more surprising, still, is the
fact that such ideas were widely explored, not jsand perhaps not mainly — by
conservative or neoconservative thinkers, but byoua diverse strands of left-wing
thought.

As a matter of fact, the favorable reception of 8itts work by theorists of the
left predated World War Two and the ThiRkich The socialist constitutional theorist
(and later political scientist) Otto Kirchheimer svanown as Schmitt’s favorite pupil in
the University of Bonn, where the former completésidoctoral dissertation in 192%
Another thinker associated with the Frankfurt S¢hdééalter Benjamin, is also supposed
to have been «dangerously connected» — thoughsndirectly as Kirchheimer — with
Schmitt’s ideas in the interwar perig®. After 1945, Schmitt’s critique of
parliamentarism is supposed to have influenced Had&s early work on the structural
change of the public sphet®Beyond the Frankfurt School universe, the Maaschim
Schickel published a long interview with Schmittex the latter developed his views on
the partisar??’ And beyond the German-speaking frontiers, Renéit@ap a French
lawyer and politician of Gaullism’s left-wing, sesrno have drawn a lot from Schmitt for

his constitutional theory?®

524 Indeed, the title of Schmitt's 193Pegalitat und Legitimitatseems to have been inspired by a
homonymous article published that same year bytiKieamer in the socialist journBlie Gesellschaft

525 Susanne HeilGefahrliche Beziehungen: Walter Benjamin und CaHrSitt, Stuttgart and Weimar, J.
B. Metzler, 1996.

526 Hartmuth BeckerDie Parlamentarismuskritik bei Carl Schmitt undgén HabermasBerlin, Duncker
& Humblot, 1994,

For an overview of the Schmitt reception by thenkfart School, with some bold theses, see Ellen
Kennedy, «Carl Schmitt and the Frankfurt Schodbklps No. 71, 1987 (spring issue), pp. 37-66.

527 Joachim SchickelGesprache mit Carl SchmiBerlin, Merve, 1993.

528 See Gwenaél Le BrazileRené Capitant, Carl Schmitt: crise et réforme dulgraentarisme. De
Weimar a la Cinquieme Républiquaris, L'Harmattan, 1998.
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Today, indeed, it is fair to say that Schmitt’'sadeswarm the left’s critique of the
liberal order in the whole international scholapshGiven such pervasiveness, it is
pertinent to formulate a word of caution regardicwntemporary appropriations of
Schmitt which seek guidance and inspiration to dethl the crisis of twenty-first-century
democracy in some of his fundamental concepts,igndre or at least neglect other,
perhaps more subterranean and certainly more disgyrdimensions of his thought. In
spite of the undeniable sharpness of his critiquéeralism, Schmitt might not be the
most advisable instance upon which to think abbet possible transformations of

contemporary democracy.

Chantal Mouffe, one of the main contributors to8uamittian hype amongst left-
leaning contemporary political theorists, misselnditt’s robust authoritarianism when
she proposes to reinvigorate contemporary dema@sacwhich have stagnated
supposedly due to a liberal politics of shallow semsus, through an injection of «the
political». To be sure, Mouffe explicitly admitsathshe is «doing violence to Schmitt’s
questioning, since his main concern is not demicpaitticipation bupolitical unitys»°2°.
But can Schmitt’'s concept of the political be uripeonatically severed from its
substantial connection with the issues of politioalty, State authority and political
theology in order to serve the purposes of a regéine of contemporary democracies?
Quite probably not. Indeed, one can hardly fathétice that Mouffe struggles with this
problem when she tries to specify the scope ofaperopriation of «the political». She
evidently wishes to espouse a vision of politiceasflict and struggle, but at the same
time she has to avoid the ultimate consequenctdsweaéxtreme case — (civil) war —, and
hence to mitigate the original intensity of Schisitioncept of the political. Her agonistic
model of democracy is based upon a somewhat cedtdstinction betweeagonism
andantagonismThe political opponent is not the radical antaghnvhom one could, in
the last resort, engage in a battle for life andtldebut a legitimate adversary with a
recognized and inviolable right to existence. Tbiscourse, presupposes that political
unity is not problematic, that it is given in evesgntemporary democratic polity. One

must, therefore, bear in mind tHeubleinjustice of Mouffe’s appropriation of Schmitt’s

Interestingly enough, Wolfgang Mommsen, in the ¢asion to hisMax Weber und die deutsche Politik
also claims that the constitutional design of thenEh Fifth Republic, with its primacy of the pasincy
over parliament, comes closest to Weber’s propagalse dawn of the Weimar Republic.

528 Mouffe, The Democratic Paradoy. 36 (emphasis in the original).
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concept of the political. Not only does it amoumtat mitigation of the intensity of the
political opposition — because the political adaeydMouffe has in mind is not an enemy
in the Schmittian sense of the word —, but it @ismpletely disregards, by treating it as

given and settled, the problem of political assiam

When Schmitt considers the nature of the enemppids towards a horizon that
transcends the supposed dichotomy between agomdrangagonism. For Schmitt, «the
enemy is not the competitor or the opponent in g@nenor «the opposing player, the
“antagonist” in the bloody struggle of the “agoP®®» War, the most radical expression
of conflict, is not in itself a manifestation ofetipolitical; instead, as Schmitt argues with
reference to a radiophonic discussion between Bimgler (the pure “agonist”) and Paul
Adams (who had a teleological understanding of wirpnly acquires its political
dimension when, beyond itself, it serves «the itidacof rule, order and peacg In
the final analysis, Mouffe wants political conflitd disturb an excessively consensual
concretion «of rule, order and peace», but, sifoe does not draw revolutionary
implications from her agonistic vision of democraspe ends up having to sacrifice
conflict for the sake of a presupposed, legitimatiy. She wishes, in fact, to avoid all
the dangers of Schmitt’s concept of the polititalth the danger of authoritarianism and
the danger of revolution. In sum: Mouffe fails tdeguately cope with the intensity of
Schmitt’'s concept of the political as she relates ithe predicaments of contemporary
democracies. Maybe that is not totally her faulif bather a sign that the ultimate
theological horizon of Schmitt’s political thougban hardly be domesticated in the
service of a constructive questioning of the lilbel@mocratic sensibility of our present

age.

Another attempt to read Schmitt from a leftist pexgive was recently undertaken
by Andreas Kalyvas in his quest for a democratidips of the extraordinary. Kalyvas

sees Schmitt as a theorist of «the constituent poivilne people» in its «rebellious and

530 Schmitt, Der Begriff des Politischenp. 10: «Feind ist nicht der Konkurrent oder dexg@er im
Allgemeinen. Feind ist auch nicht der Gegenspiéler,, Antagonist” im blutigen Wettkampf des ,Agon".

5311bid., fn. 1: «Der groRRe metaphysische Gegensatz agooal politischen Denkens tritt in jeder tieferen
Erérterung des Krieges zutage. Aus neuester Zethtadch hier das groRartige Streitgesprach zwische
Ernst Jinger und Paul Adams (Deutschland-Sendéreliruar 1933) nennen, das hoffentlich bald auch
gedruckt zu lesen ist. Hier vertrat Ernst Jungeratponale Prinzip (,der Mensch ist nicht auf deleden
angelegt®), wahrend Paul Adams den Sinn des KriggdsrHerbeifiihrung von Herrschaft, Ordnung und
Friedensah.» (Emphasis added.)
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insurgent force*2 His reading of Schmitt certainly appears to d&slimjustice to the

intensity of «the political», even if it does nagprt from nor focus on that decisive
concept. In my view, it constitutes a stimulatirgpstruction of a hypothetically atheist
Schmitt, who would conceive political unity as egieg immanently from below instead
of being transcendently decided from up above nimathoritarian fashion. But in any
case, the contrast between Kalyvas’s reading, erotte hand, and both the indelible
authoritarian content of Schmitt’s alternatives liberalism and the theological

foundations of the author’s thought, on the othard) could scarcely be stronger.

In spite of the attempt to read Schmitt in lightloé issue of democratic, popular
foundings, Kalyvas must silently admit that Schroffiers no definition of the people.
The concept of the people remains thoroughly vagugchmitt’'s works. Most notably,
it appears instrumentally in the definition of tB&ate as political unity. Schmitt merely
postulates the empirical existence of peoples, wigetlefines the State as a people in the
status of political unity>3 The «constituent power of the people» is, hensmgae and
elusive power, in need of concretion, that is, ehi8itt’'s view, of personal political
representation. It is not a power of the peoplsugh, but of those who can undisputedly
claim to speak in its name. An approach that careseof political sovereignty in terms
of decision is, as | have shown above, necesgaiiyonalistic — and the people, whatever
it may be, is not an actual person. Kalyvas ackedges this when he recognizes the
centrality of the notion of representation in Scttimiconstitutional theory, and he also
stresses its connection with the religious dimemsioSchmitt’s thought>* Yet, he does

not pursue the theological implications to thetmohte consequences.

Schmitt’s radical anti-liberalism points ultimatelas | have argued, to a
metaphysical-theological transcendence of liberakghich has very little to say to the
political sensibilities of the present. He is, hengrobably not the most advisable guide,

if one is looking for answers to the political dilenas of our very late — post? — modernity.

532 Kalyvas,Democracy and the Politics of the Extraordinapy. 10-11.
533 See Schmittyerfassungslehrep. 205.

534 Kalyvas,Democracy and the Politics of the Extraordinapp. 146 and ff. For the crucial passages on
representation, see Schmitgrfassungslehrgp. 209-210.
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3. On the crisis of political legitimacy in the twentyfirst century

If Carl Schmitt’s political theology appears to agdo us, citizens of the liberal
democracies of the twenty-first century, as a refia by-gone age and its outdated
dilemmas, does it not mean that the whole narraifva late modern crisis of political
legitimacy torn between the conflicting demandsafiscendence and immanence, which
| have sketched in the precedent pages, shouléhietl as a settled episode in the history
of political ideas? If, indeed, as Claude Leforhcodes in an immensely rich essay on
«The Permanence of the Theologico-Political?», nmmodéemocracy has largely
succeeded in divorcing the theological and thetipal?®®, does it not mean, too, that both
Max Weber's ambivalent quest for salvation throeplarismatic politics and Kelsen’s
combat to dispel theology altogether from the the=oof law and the State, conceiving
democracy in explicitly pluralist-relativistic teenhave only a reduced import to the
discussion of the political impasses of the preaé&s much as one might be tempted to
answer positively to these questions, let us bewfhastily formulating such a summary

judgment.

In the aforementioned essay, Lefort shares somayttie on the genealogy of the
political sensibility akin to modern democracy. ldeates its origin not in 1789, not in
the revolutionary break with thencien Régimebut in the bourgeois spirit of the French
July Monarchy (1830-1848), whose pragmatic poliieaght a compromise between the
two alternative principles of political legitimaaytonarchic and democratic, transcendent
and immanent3® Carl Schmitt saw precisely in such a politics tigically liberal
negation of the political, the expression of libisra’s refusal to opt for clear politico-
theological alternatives — to either stand by timg lor wholly accept the sovereignty of
the people —, the manifestation of a paralyzingdeaitful indecision. In Schmitt’s view,
such state of affairs dragged on well into theringe years, even if the actual great
alternatives changed rather drastically with theegalized triumph of the democratic

principle of legitimacy. The problem of politicaditimacy was thus transferred to the

535 See Claude Lefort, «The Permanence of the Themegolitical?», in Claude Leforhemocracy and
Political Theory Minneapolis, University of Minnesota Press, 198855.

5% See Lefort, «The Permanence of the TheologicaifallP», pp. 214-15. Such so-called eclecticist
politics, devised by practically-oriented spiritgas deemed a «bastard philosophy» by the Frencketts

of the first half of the nineteenth century whorséad for the ultimate religious truth of the grpatitical
Revolution of 1789.
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very definition of democracy. As Jan-Werner Milleas keenly argued in his recent
Contesting Democragythe history of political thought in the twentietientury is
essentially the history of the controversy arodredmeaning of democracy, with the most
diverse, and fiercely opposed, political ideologiesclaiming to carry the true concept
of democracy and to voice the actual will of the@mgle. In such context, the spirit of
moderation and compromise — or, if one preferspgeak with Schmitt, of liberal-
bourgeois indecision — also emerged in changed@asnas Kelsen’s pluralist-relativist
vision of democracy so evidently shows. Accordimthie Kelsenian understanding, there
is no last word on the ultimate substantial meawihgemocracy, because democracy is
not about substance, not about realizing concretefinable political goals, but about
form and procedurg’ It is a form of government which allows the moistetise political
alternatives the chance to participate in the fdioneof the legislative will of State — a
will whose actual content will vary significantlgccording to the preferences of the
citizens, and which quite probably shall, in geheransist of a compromise between the
major political alternatives. It is a form of gowmement which, as Kelsen’'s robust
relativism holds, must leave the door open towts abolition through democratic means,

if the people so wishes.

This formal understanding of democracy managedeeddd to outlive the
totalitarian menaces from the left and from thétidt did so, to be sure, by significantly
mitigating its own relativism. In a context markiegla strong resurgence of natural right
theory, the basic features of the democratic systemprising certain fundamental rights
of the individual, were subtracted from the scop¢he processes of democratic choice
and treated as its irreplaceable foundations. Whendeological alternative of Soviet

communism collapsed in the end of the twentiethtuwgn a moment which some

5371t would, however, be inaccurate to conflate Kelsdormalism with other conceptions of democracy
in terms of method, such as Schumpeter’s famousitiefi of democracy — which has become the stathdar
in political science — as «that institutional agament for arriving at political decisions in which
individuals acquire the power to decide by mears cdmpetitive struggle for the people’s vote.>s€jh

A. SchumpeterCapitalism, Socialism and Democradyondon and New York, Routledge, 2003, p. 269.)

The difference between Kelsen’s and Schumpetepggsyof formalism is that the former refuses to
exchange «the definition of democracy as governrhgrthe people» for «the definition as government
established by competition» (Kelsen, «FoundatiohsDemocracy», p. 84). According to Kelsen,
Schumpeter turns a «secondary criterion» — the défteetoral selection of political leaders — inte th
«primary» one. Indeed, Kelsen's formalism is meltbly expression that “the people” has an@riori
existence, that it must first be constructed thtodgmocratic procedures and institutions. For limas,
just as for the so-called classical theorists, d@awy remains «government by the people», evethd *
people” ceases to be understood as an empiricalgngunit and appears, ultimately, in a plural and
internally divided — not in a monolithic — guise.
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interpreted in quasi-millenarian terms as thathaf €nd of histo’?® one could have
thought, if one was prone to a certain naivety libaral democracy had solved the riddle
of political legitimacy for good. But the fact lspwever, that the problem simply acquired
new shapes, as it had done before. Tdwus of the controversy moved from the
contestation of the meaning of democracy, on wlaidonsensus seems to have been
attained, to the problem of the translation of ba&mocratic principles and fundamental
rights to actual policy decisions. Even if one doesther question the standard
understanding of the principles of democratic gowent nor challenge, in abstract, the
typical formulations of civic, political and sociafhts, dissent is bound to reemerge
around the application of principles to the coreredse, or when two rights, equally
fundamentaln abstract, appear to collide in practice. Wheat thappens, legitimacy is
once more at stake, the ultimate reasons to cotseanthority become, again, the object

of contestation.

The crisis of political legitimacy today, in Westdturope, is rather different from
that of the interwar years. It is not the crisisaofdemocracy surrounded by strong
ideological-mythological enemies, but, quite on toatrary, the crisis of a democracy
which, in the absence of such radical antagomstgertheless struggles to correspond to
the (conflicting) demands of its citizens and seamable to encounter the kind of
stability it appeared to enjoy when the shadow®fi& communism was still projected
from the East. In a way, the absence of alternativdels of democracy deepens the sense
of crisis, for it denies the hope, however elustveight be, of a different future, and
leaves the people paralyzed in the face of polideaelopments which, as the last years
under the aegis of austerity have all too freqyesiiown, are increasingly phrased in

terms of stern inevitabilities arfdits accomplis

The deadlocks of contemporary democracy seem, thesJl for a break with its
closure to alternative horizons. Of course, ashiséory of the twentieth century has
demonstrated, the risks involved in such a breakrather large. In truth, one might
reasonably prefer the contemporary impasses to mswhological promises and
expectations of transcendence or, even more sa,dturn, in whichever guise, of the old
ones. But is not the propensity to risk, when h# markers of certainty and their

assurance of stability have vanished, a key feaitirmodernity? And should it, hence,

538 See Francis Fukuyamahe End of History and the Last Madew York, Free Press, 1992.
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not also be a driving force of the democratic dahtsi? In the 1919 lecture on politics

as a vocation, the ambivalent Weber seemed to lleaware of that ultimate modern

necessity to risk. In spite of the recurring cédisa sense of proportion and responsibility,
in spite of the condemnation of socialist revolntioy romanticism, and in spite of the
famous image of politics as «slow (...) drilling thgh hard boards», Weber still has to
admit «that what is possible would never have l@ameved if, in this world, people had
not repeatedly reached for the impossibié»

Maybe democracy is not actually supposed to sdieeproblem of political
legitimacy, and to provide permanence, protectstability and certainty to more or less
frightened human beings in an ever-changing wdldl.the contrary, perhaps the word
crisisdesignates the normal status of a democracy; pedepocracy is all about leaving
the «ultimate grounds» for consenting to authdiotgver indeterminate. The fact that
the theory of democracy is still expected — andiiie most part, still desperately tries —
to provide answers and clear doubts, instead sfnguiquestions and nurturing new
uncertainties, is, to use Lefort’s words, probablsign of the «difficulty democracy has
in reading its own story — and of the difficultylpical or philosophical thought has in
assuming, without making it a travesty, the tragefithe modern conditiof¥®. Weber,
Kelsen and Schmitt struggled, in their peculiar syayith that tragic condition, as we
today, whether we want it or not, still do, too.cBase democracy remains our unfinished

story — and modernity our inescapable tragedy.

539 \Weber, «The Profession and Vocation of Politigs>369.
540 Lefort, «The Permanence of the Theologico-Politisap. 255.
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